COMMONWEALTH OF KENTUCKY
SUPREME COURT
CASE NO. 2018-SC-

CRYSTAL LEE MOSLEY, individually and as

Administratrix of the Estate of Rhett Lee Mosley, deceased

And RHETT MOSLEY, JR., a minor, by and through his

Mother and Next Friend, Crystal Lee Mosley MOVANT

VS. Appeal from Harlan Circuit Court, Civil Action No. 11-CI-00349
And Appeal from Kentucky Court of Appeals No. 2017-CA-001252

ARCH SPECIALTY FIRE INSURANCE COMPANY and
NATIONAL UNION FIRE INSURANCE COMPANY RESPONDENTS

MOTION FOR DISCRETIONARY REVIEW

This is to certify that an original and nine copies of the Motion for Discretionary
Review were served by hand-delivering same to the Hon. Susan Stokley Clary, Clerk,
Supreme Court of Kentucky, Capitol Building, 700 Capitol Avenue, Room 209, Frankfort,
KY 40601, and that true and accurate copies have been served by first-class mail to Hon.
Jeffrey Thomas Burdette, Pulaski County Judicial Center, 50 Public Square, Somerset, K'Y
42501; Harlan Circuit Clerk, Justice Building, 129 South 1% St., Harlan, K'Y 40831; Mindy
G. Barfield, Dinsmore & Shohl LLP, Lexington Financial Center, 250 W, Main St., Ste.
1400, Lexington, Kentucky 40507; Jeffrey R. Morgan, Jeffrey R. Morgan & Associates,
PLLC, 850 Morton Blvd, Hazard 41701; Christopher S. Burnside, Christopher G. Johnson,
Griffin Terry Sumner, Frost Brown Todd LLC, Ageon Center, Ste. 3200, 400 West Market
St., Louisville, Kentucky 40202; Kenneth R. Friedman, Henry G. Jones, Friedman Rubin,
1126 Highland Avenue, Bremerton, WA 98337, on Nov A, 20&.

This is to further certify that the Circuit Court record was not checked out.
Respectfully submitted,

GOLDEN LAW OFFICE, PLLC

Wbl ik A~

Kellie M. Collins

771 Corporate Drive, Suite 750
Lexington, Kentucky 40503
Telephone:  (859) 469-5000
Telecopier:  (859) 469-5001
COUNSEL FOR MOVANT




INTRODUCTION

Pursuant to CR 76.20, the Movant, Crystal Lee Mosley, Individually and as
Administratrix of the Estate of Rhett Lee Mosley, deceased; and Rhett Mosley, Jr., a minor,
by and through his Mother and Next Friend, Crystal Lee Mosley, hereby files this Motion
for Discretionary Review with the Supreme Court of Kentucky from the Opinion of the
Court of Appeals of September 28, 2018, in Appeal No 2017-CA-001252-MR.!

The issue before the Court is the standard for maintaining a third-party bad faith
action in the Commonwealth of Kentucky and the evidence that can be used to support a
claim of bad faith.

The case at bar arises from the death of Rhett Mosley in an accident stemming from
the negligence of Rex Coal, Dixie Fuel, Jean Coal, and Terry Loving.? Jean Coal and Terry
Loving were insured by Arch Specialty Fire Insurance Company, while Dixie Fuel and
Rex Coal were insured by National Union Fire Insurance Company.® Rex Coal, Dixie Fuel
and Jean Coal are all distinct legal entities as recognized by the Kentucky Secretary of
State. While Dixie and Rex may share a common set of owners related to Terry Loving,
they insured the companies separately. The Movant’s claims of violation of the Kentucky
Unfair Claims Settlement Practices Act and conspiracy arose from the Respondents’
conduct throughout the pendency of the underlying action.* Specifically, during the course

of two mediations in 2013, the Respondents separately and in concert with one another

1 See Order Granting Arch Specialty Insurance Company’s Motion for Judgment on the Pleadings entered
March 30,2016 (ROA 6873-6874); Order Granting National Union’s Motion for Summary Judgment entered
July 11, 2017 (ROA 7857-7874); Court of Appeals Opinion Affirming rendered September 28, 2018,
attached hereto as collective Appendix 1.

2 See Complaint, ROA 1-7.

3 See chart showing relationship among companies and identity of insurer, ROA 6829, attached hereto at
Appendix 2. Dixie Fuel and Rex Coal were insured by National Union with Dixie Fuel being the named
insured and Rex Coal being an additional insured. Jean Coal and Terry Loving were insured by Arch.

4 Sge Motion to Amend Complaint and Amended Complaint, ROA 2121-2122; 2315-2316; 6733-6742.
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attempted to leverage claims, insisting on globalized and unitemized negotiations with

respect to all underlying tortfeasors, as opposed to negotiating the claims separately.’

Before Movant could Eomplete discovery on her third party bad faith claims against Arch

and National, they were dismissed via dispositive motions.

(1)

2

©)

“
)

PARTILES
Movant Crystal Lee Mosley, Individually and as Administratrix of the Estate of
Rhett Lee Mosley, deceased; and Rhett Mosley, Ir., a minor, by and through his
Mother and Next Friend, Crystal Lee Mosley, is represented by J. Dale Golden and
Kellie M. Collins, Golden Law Office PLLC, 771 Corporate Drive, Suite 750,
Lexington, Kentucky 40503; Jeffrey R. Morgan, Jeffrey R. Morgan & Associates,
PLLC, 850 Morton Blvd, Hazard 41701; and Kenneth R. Friedman, Henry G.
Jones, Friedman Rubin, 1126 Highland Avenue, Bremerton, WA 98337.
Respondent, Arch Specialty Fire Insurance Company, is represented by Mindy G.
Barfield, Dinsmore & Shohl LLP, Lexington Financial Center, 250 W. Main St,
Ste. 1400, Lexington, Kentucky 40507,
Respondent, National Union Fire Insurance Company, is represented by
Christopher S. Burnside, Christopher G. Johnson, Griffin Terry Sumner, Frost
Brown Todd LLC, Ageon Center, Ste. 3200, 400 West Market St., Louisville,
Kentucky 40202.
The Opinion of the Court of Appeals was rendered on September 28, 2018.
The Order granting Judgment on the Pleadings for Arch Specialty Insurance

Company was entered March 30, 2016.

5 See KRS 304.12-230(13).




6) The Order granting Summary Judgment for National Union Fire Insurance
Company was entered on July 11, 2017,
(7)  No supersedes bond was posted.

MATERIAL FACTS

At the time of his fatal accident, Rhett Mosley was working on mining operations
at Rex 20 as a lube truck operator during the nightshift.® Rex 20 was permitted to Rex Coal,
Inc., for mining, but Rex claims to have had no role in the active mining operations.”
Allegedly, Jean Coal operated the mine for Rex Coal.! However, as Jean Coal had no
employees, it worked with Regional Contracting to provide employees.” Terry Loving, the
sole member of both Jean Coal and Regional Contracting, signed an agreement with
himself to provide employees to the Rex 20 Mine site.'® Adding yet another layer of
complexity, the lube truck that Rhett Mosley operated was owned by another entity, Dixie
Fuel.!!

At 12:05 a.m. on November 23, 2010, Mosley was following instructions to bring
the lube truck from the high-splint work area to the low-splint work area.'? The truck was
observed traveling at an extraordinary rate of speed, followed by a loud crashing sound.™

Mosley was thrown from the vehicle and was found underneath the service bed of the truck,

his body cut in half.*

6 See ROA 7621.

7 See deposition of Terry Loving, ROA 1183-1185.

8 See Contract Mining Agreement, Supplemental ROA (hereinafter “SROA™), Vol. 4, 299-321.
9 See Contract Labor Agreement, SROA, Vol. 4, 322-330.

10 14, at 329-330.

11 See deposition of Terry Loving, PP. 19-21, ROA 1183-1185.

12 goe MSHA Report of Accident, P. 2, ROA 7664.
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As a result of Mosley’s fatal accident, Rex Coal, the approved operator and
permittee, was cited by MSHA for several violations of Federal regulations.’* No other
entity was cited because there was no other listed or approved operator on the permit.
MSHA found at least six defective conditions on the truck, including the brakes and
seatbelt.!® A year prior to Mosley's accident, MSHA cited Rex Coal for safety violations
involving the same truck, noting that the defective conditions, "create[d] a possible crash
scene. The lack of a seatbelt could contribute to the operator being thrown around in or out
of cab in event of a crash."!? Therefore, it is not surprising that MSHA determined that
several of the accident conditions were known prior to Mosley’s death:

During the investigation and interviews, the following defects affecting safety

were revealed to exist on the truck, without recording or correcting the

conditions:

1. Five of the six service brake chamber pushrod strokes for the truck
exceeded the maximum allowable pushrod stroke adjustment limit.

2. Three of the four parking brakes were ineffective or compromised.

3. The operator seatbelt was impropetly installed.

4 Both sections of the front windshield were cracked prior to the accident.!®

Based on the aforementioned facts, the Movant contends that the Respondents’
liability was reasonably clear, particularly for National Union’s insured, Dixie Fuel, which
(1) stipulated that there was no up-the-ladder immunity; and (2) owned the truck at issue.

The underlying tort action against Arch’s insureds, Jean Coal and Terry Loving,
settled on September 28, 2013, for limits, while settlement with National’s insureds was

not accomplished until early August 2015. It was only after settlement with National’s

insureds that Movant could begin discovery on her bad faith claims.

15 See MSHA Report of Investigation, P. 8, ROA 7670.

16 See MSHA Report of Investigation, PP, 4-5, ROA 7666-7667.

17 See MSHA Investigator notes from August 24, 2009 (emphasis added), ROA 7696-7699.
18 See MSHA Report of Investigation, P. 9, ROA 7671.

19 See Motion to Enforce Settlement ROA 2123-2136.
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The Movant’s claims of violation of the Kentucky Unfair Claims Settlement
Practices Act arose from the Respondents’ conduct throughout the pendency of the
underlying action.?® During the course of two mediations in 2013, the Respondents,
separately and in concert with one another, attempted to leverage claims, insisting on
globalized and unitemized negotiations with respect to all underlying tortfeasors, including
tortfeasors who were distinct legal entities and not insured under their policy of insurance,
as opposed to negotiating the claims separately.! Most notably, during the second
mediation conducted on September 12, 2013, one attorney, Tom Goodwin, was sent to
negotiate on behalf of both insurance carriers and their insureds. During mediation,
Attorney Goodwin would not negotiate the claims separately and explicitly refused to
allow the Movant to accept a previous offer of $1,000,000 from Arch made on behalf of
its insureds unless the Movant also accepted a reduced sum from National to resolve all
claims against its insureds.?

Accordingly, on September 29, 2013, the Movant moved to amend her Complaint
to add Arch and National, asserting claims of violation of the Kentucky Unfair Claims
Qetilement Practices Act (hereinafter “KUCSPA”) and civil conspiracy.? In response, both
Respondents argued that the Movant’s claims were futile and would not be able to
withstand a motion to dismiss.2¢ This line of argument by the Respondents turned their
responses into de facto motions to dismiss. In turn, these dispositive issues were fully

briefed by both Arch and National, and both parties were present at oral arguments on the

20 §ee Motion to Amend Complaint and Amended Complaint, ROA 2121-2122; 2315-2316; 6733-6742.

21 Soe KRS 304.12-230(13).
22 Sge correspondence, ROA 7704,
23 Sge Plaintiffs’ Motion for Leave to Amend, ROA 2121-2122; See also Plaintiffs’ Reply, ROA 2260-2302.

24 See Arch’s Response, ROA 2137-2185; See also National’s Response, ROA 2186-2209.
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matter. Ultimately, the trial court disagreed with Respondents’ assertions that the bad faith
claims were futile, and the Movant’s Amended Complaint was deemed filed. Discovery on
these claims was stayed pending the resolution of the underlying tort action.

When the tort claim was settled, the Movant propounded discovery upon Arch and
National on August 20, 2015, and August 21, 2015, respectively.?’ During the week of
September 14, 2015, Movant’s counsel made multiple attempts to communicate with the
Respondents to remind them of their upcoming deadline to respond to discovery. Both of
Respondents” counsel were unresponsive. In lieu of answering discovery, Respondents

filed Motions for Judgment on the Pleadings and Motions to Stay Discovery in the

interim.?

With no discovery of Respondents being completed, the trial court granted Arch’s
Motion for Judgment on the Pleadings, finding:
... that, even if the facts as alleged in the Amended Complaint are true as it relates
to Arch’s alleged acts or omissions, this conduct is legally insufficient to maintain
the Plaintiff’s claims for bad faith, violation of KRS 304.12-230 and KRS 304.12-
235, civil conspiracy, and punitive damages.?’
The Court denied National Union’s Motion for Judgment on the Pleadings. Movant
cooperated with National Union’s request to depose Attorney J eff Morgan, who was

Movant’s lead counsel in the tort action. However, during that same time, National Union

continued to refuse to provide complete answers to Movant’s discovery requests and

objected to their subpoenas for materials, forcing Movant to file a Motion to Compel 2

While the Motion to Compel was pending, and prior to being heard by the trial coutt,

25 See ROA 6154-6186; 6187-6217.

26 See ROA 6364-6389; 6390-6391; 6394-6559; 6560-6618.

27 See Order of March 30, 2016, ROA 6873-6874.

28 ¢pe Motion to Compel of March 14, 2017, ROA 6912-7018.
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National Union renewed its dispositive motion.?® After the extensive briefing was
completed, a hearing was held on June 16, 2017, in which the trial court acknowledged he
had not read the briefs and asked each counsel to submit a detailed order for him.*® Movant
filed a Declaration on June 9, 2017, in conjunction with her response, listing the
documentation needed to respond to the dispositive motion.?! However, the trial court
granted National Union’s Motion for Summary Judgment without addressing Movant’s
outstanding discovery requests. The Court of Appeals upheld the trial court’s grant of
dispositive relief to the Respondents in its Opinion of September 28, 2018. Movant now
seeks discretionary review from this Court to reverse the tulings of the lower courts and

remand the action fur further discovery.

QUESTIONS OF LAW

1. What is the standard to maintain a third party bad faith action?
2. Is mediation conduct admissible in a bad faith action?

REASONS FOR GRANTING DISCRETIONARY REVIEW

1. Movant articulated a colorable bad faith claim against Respondents.

The lower courts all found that Movant did not satisfy the Wittmer v. Jones, 864
S.W.2d 885 (Ky. 1993), elements for a bad faith claim under the KUCSPA. However, the
courts’ application of the Wittmer elements was inconsistent and in contravention of the

clear language articulated by this Court in Wittmer, its progeny, and the KUCSPA.

29 See Motion and Memorandum in Support of Summary Judgment dated April 20,2017, ROA 7166-7556.
30 See ROA 7770.

31 See Friedman Declaration of June 2, 2017, ROA 7644-7769. Interestingly, in response to Appellants’
Motion for Trial Date, Appellee, National Union, argued too much insurance discovery to be completed
within a year. See ROA 7641-7643.




a. The insurer must be obligated to pay the claim under the terms of the
policy.

The first element of Wittmer corresponds to KRS 304.12-230(6), which clearly
interprets the obligation to pay when “liability has become reasonably clear.” Respondent
Arch argued during the pendency of the action that, based on the terms of its policy, it was
under no obligation to provide indemnification to its insureds for the death of Mr. Mosley.
However, Arch took no action to have a judicial determination as to its coverage position
by filing a separate declaratory judgment action or interpleading in the tort action and
continued to defend its insureds. Arch continued its argument to the Court of Appeals as
to its belief of why the policy in question did not provide coverage, to which the Court of
Appeals, sua sponte declared that “Arch had no duty to pay for Rhett’s bodily injury”
despite concluding a paragraph later that Arch “provided insurance coverage parties if the
parties were liable.”>

As to National Union, it was established that National Union was obligated to pay
the claim as against Dixie Fuel under the terms of the policy issued to Dixie Fuel on or
before March 28, 2013, when it stipulated that there was no up-the-ladder workers’
compensation immunity for Dixie Fuel and that Dixie Fuel owned the truck at issue.

Therefore, Movant met the requirement under the first prong of Wittmer to maintain
her bad faith action.

b. The insurer must lack a reasonable basis in law or fact to deny the
claim.

The lower courts again rely on Wittmer for the false contention that a bad faith

action can never proceed where liability is debatable. However, the Kentucky Supreme

32 Note this issue was not preserved for review by Arch as it did not timely file its Supplemental Prehearing
Statement in a timely manner and was not addressed by Movant in hers.
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Court dispelled this myth in Farmland Mut. Ins. Co. v. Johnson, 36 S.W.3d 368 (Ky. 2000),
stating that the existence of jury issues in an underlying case does not preclude bad faith.
The court elaborated, providing clarification on the concept of liability being reasonably
clear or fairly debatable:
Although matters regarding investigation and payment of a claim may be ‘fairly
debatable,” an insurer is not thereby relieved from its duty to comply with the
mandates of the KUCSPA. Although there may be differing opinions as to the
value of the loss and as to the merits of replacing or repairing the damaged
structure, an insurance company still is obligated under the KUCSPA to
investigate, negotiate, and attempt to settle the claim in a fair and reasonable
manner. In other words, although elements of a claim may be “fairly debatable,’
an insurer must debate the matter fairly.
1d at 375.
The Court of Appeals attempts to distinguish the Farmland opinion by arguing that
since it arose from a first party action it is not applicable in the third-party context.
However, the Farmland court did not include such limiting language in its opinion, and the
underlying reasoning to its decision is as applicable to third party bad faith cases as first
party bad faith cases — namely, that an insurer must debate the elements of claim fairly.
Wittmer itself belies the contention that liability must be beyond dispute in a claim as the
Wittmer Court stated:
Wittmer sued Jones in tort, alleging property damage to her automobile and, in
the same Complaint, sued State Farm charging violation of the UCSPA,
demanding damages sustained by reason of such violation, plus prejudgment
interest, attorney’s fees and court costs.

Wittmer, 864 S.W.2d at 887.

Not only did this Court condone a tort claim and a bad faith claim proceeding
simultaneously in the same action, it also noted that the liability issue was hotly contested.

In fact, the Court specifically noted that there was « _sufficient evidence of negligence to

apportion fault against Wittmer.” T herefore, Wittmer specifically recognizes that the

9




specter of bad faith can arise before any judgment is entered and notwithstanding the fact
that the parties to the litigation contest liability and allege comparative fault.

The recent Hollaway v. Direct Gen. Ins. Co. of Mississippi, Inc., 497 S.W.3d 733
(Ky. 2016) decision rendered by this Court does not compel a contrary result. In that third-
party case, the plaintiff could not establish that the insurance company should have
necessarily concluded that any of her damages were caused by the accident. Id at 739. The
Hollaway court held that there was no bad faith liability because the insurer’s duty to pay
the claim was not “clearly established” by the plaintiff. /d. There was a real possibility that
the insurer owed nothing to the plaintiff based on the nature of the accident and the injuries
of which she complained. In contrast, in the matter now before this Court there is no dispute
the accident caused the death of Mr. Mosley, and there can be no dispute that Respondents’
insureds had an obligation to pay something for his death. There can be a dispute in every
case over the exact amount of a “reasonable” settlement, but that does not relieve a
company from making a good faith effort to reach one.

c. The insurer must know there was no reasonable basis for denying the
claim or acted with reckless disregard for whether such basis existed.

As to the third requirement of Wittmer that “the insurer either knew there was no
reasonable basis for denying the claim or acted with reckless disregard for whether such a
basis existed” (Id. at 890), the failure to allow Movant to conduct discovery as to the claims
file and related discoverable documentation prevents a full presentation of this element.
However, Movant outlined the behavior she believed was egregious by the Respondents,

i.e., the settlement behavior which included the leveraging of claims in her Amended

Complaint.*?

3 See ROA 6733-6742.
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i. Mediation conduct of the Respondents should be admissible to
support Movant’s claim of bad faith.

The KUCSPA cites that “[f]ailing to promptly settle claims, where liability has
become reasonably clear, under one (1) portion of the insurance policy coverage in order
to influence settlements under other portions of the insurance policy coverage” is specific
evidence of bad faith. KRS 304.12-230 (13). Kentucky’s courts have specifically held that
evidence of an insurer's settlement behavior throughout the litigation may be examined
and presented in order to establish an insurer's bad faith. Hamilton Mut. Ins. Co. of
Cincinnati v. Buttery, 220 S.W.3d 287, 294 (Ky. App. 2007), citing Knotts v. Zurich Ins.
Co., 197 S.W.3d 512 (Ky. 2006) (emphasis added). Under the reasoning advaﬁced by the
Court of Appeals in its decision, the protections offered by the KUCSPA would be rendered
impotent. Movant did not seek to introduce statements as to liability made by counsel or
the mediator during the mediation, nor did she introduce the back and forth of the
settlement numbers. Movant sought to introduce via correspondence occurring outside of
mediation specific settlement conduct that violated the KUCSPA. Respondents are arguing
for an absolute cloak of secrecy over the mediation process which, if granted, would give
insurers carte blanche to insist on whatever terms they desire during “settlement” without
fear of consequence.

Furthermore, this cloak of secrecy is not counseled for in either the Model
Mediation Rules or KRE Rule 408. Model Mediation iRule 12, Confidentiality, simply
recognizes that mediation is closed to all persons outside of the litigation, is regarded as
settlement negotiations for purposes of KRE 408, and that mediators shall not be subject
to process requiring the disclosure of any matter discussed during mediation, none of which

are applicable in the present action. Kentucky Rule of Evidence 408 is not a blanket
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prohibition on the use of mediation statements but, rather, it prohibits the use of evidence
to prove liability for or invalidity of the claim or its amount.” In the present matter, Movant
seeks to introduce the mediation conduct of Respondents to show that the conduct in
question constituted a clear breach of the KUCSPA, not to assert it as evidence of liability.
Additionally, KRE 408 “does not require the exclusion of any evidence otherwise
discoverable merely because it is presented in the course of compromise negotiations.”
Again, this exclusion applies to the present matter before this Court. There are numerous
appellate cases in which seftlement conduct was introduced during the course of trial. See
Hamilton Maut. Ins. Co. of Cincinnati, Ohio v. Barnell, 2007-CA-000029-MR, 2008 WL
3162321, at *6 (Ky. App. Aug. 8, 2008) (unpublished), and Hamilton Mut. Ins. Co. of
Cincinnati v. Buttery, 200 S.W.3d 287 (Xy. 2007).

Specifically, in Hale General Contracting, Inc. v. Motorist Mutual Insurance
Company, 2015-CA-000396-MR, 2016 WL 1068997, at *2-3 (Ky. App. Mar. 18,
2016), review denied (Sept. 15, 2016), the Court of Appeals recognized that mediation
conduct could be introduced in bad faith actions “for another purpose.” In Hale, the insurer,
Motorist Mutual, actually sought to introduce evidence of its mediation offers to Hale to
prove that they were not engaging in outrageous conduct:

Motorists also points out in its brief that the tort of bad faith can warrant punitive

damages and requires proof that an insurer engaged in outrageous conduct due to
an evil motive or reckless indifference. How a jury can be expected to defermine

whether the insurer's settlement conduct was outrageous without knowing
something of its negotiations with the insured is, as Motorists notes, a mystery.
The circuit court accordingly did not violate KRE 408 by admitting this evidence,

and Hale cites no rule of law that otherwise would have excluded it.

Hale General Contracting, Inc. v. Motorist Mutual Insurance Company, 2015-CA-
000396-MR, 2016 WL 1068997, at *2-3 (Ky. App. Mar. 18, 2016), review denied (Sept.
15, 2016). (emphasis added)
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As in Hale, the purpose for which Movant seeks to introduce the mediation conduct
is “for another purpose,” namely to show that the conduct that occurred during the same
was in violation of the KUCSPA. Therefore, said conduct should be admissible as evidence
of outrageous conduct against the Respondents.

The specific settlement conduct Movant refers to in her Amended Complaint as
forming the basis for her claim of bad faith arises from Arch’s refusal to settle Movant’s
claims for policy limits against Jean Coal without releasing the claims as against Dixie
Fuel and Rex Coal. This conduct occurred despite the parties being separate legal entities
and, in the case of Dixie Fuel and Rex Coal, entities insured by another company, National.
Jean Coal did not share corporate officers with Dixie Fuel and Rex Coal and irrespectivé
of the same, the incestuous nature of the corporate structure chosen by these entities does
not create a special duty to release related entities. The Court of Appeals found that Movant
ignored “the fact that both insurance carriers had a legal obligation to obtain releases from
all insured parties to avoid subjecting any one of them to an excess verdict.” Opinion at 23.
However, that was clearly not the issue in the present matter, as Movant agreed that in
acceptance of the offer of the policy limits for Jean Coal and Terry Loving, she would
release Jean Coal and Terry Loving from all liability. However, Arch woﬁld not agree until
Movant released claims against all of the entities, including those entities that were not
insured by Arch and which were distinct legal entities.

Respondents’ position that they can mandate global settlement offers and refrain
from making offers on behalf of individual defendants is contrary to Kentucky law.
Subsection 13 of the UCSPA specifically precludes insurance companies from settling

claims “where liability has become reasonably clear under one pottion of the insurance
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policy coverage in order to influence setflements under other portions of the insurance
policy coverage.” See KRS § 304.12-230(13). This prohibition against leveraging claims
is a cornerstone of good faith practices for insurance companies. If an insurance company
cannot leverage claims under its own policies, it is axiomatic that it cannot leverage claims
among separate insurance companies and separate defendants to deprive a plaintiff of any
recovery unless that plaintiff settles all claims against all defendants. In the present matter,
Respondents, acting in concert with each other to deny any payment to a widow unless she
settles all other contingent claims, is conduct that is certainly in violation of the pervasive
and broad nature of the protection afforded by the UCSPA.

Therefore, this behavior which was pled in Movant’s Amended Complaint as
against Arch was sufficient to survive a Motion for Judgment on the Pleadings when all of
the allegations as plead by Movant are taken as true. See City of Pioneer Village v. Bullitt
County ex rel. Bullitt Fiscal Court, 104 S.W.3d 757, 759 (Ky. 2003).

As to the conduct of National, Dixie Fuel was the owner of the truck in question,
yet National refused to allow Movant to her settle claims against Dixie Fuel without also
settling with Rex Coal. Further, at the second mediation when counsel for the National
entities was the only counsel present, National would not allow Movant to accept the offer
of policy limits offered by Arch unless also accepting what National offered as settlement.
The actions by National clearly constitute claims leveraging which, as discussed earlier, is
in direct violation of the KUCSPA. Movant sought to explore the motivation behind the
actions of National in discovery but was denied the opportunity. The Court of Appeals cites
the volume of documents produced as evidence that enough discovery had been provided

by National but, in light of the fact that the court record in this matter is over 8,000 pages
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and National produced almost the entirety of the pleadings as part of its docﬁment
production, and no part of the actual claims file was included in the production, it was clear
National’s actions in discovery were nothing more than a document dump. Movant
attempted to address the deficiencies in National’s discovery, only to be met with repeated
delays while the case was reassigned to no less than two different judges. Counsel for
Movant presented an affidavit in response to National’s Motion for Summary Judgment
clearly articulating the additional discovery needed. The grant of summary judgment when
an articulable claim was presented and an ongoing discovery dispute was pending vs}as
premature at best.

Movant’s Amended Complaint alleges the actions of Respondents caused
incidental, foreseeable, consequential and compensatory damage as well as past, present
and future mental anguish. As a result of the accident, Movant suffered the loss of a
husband and father to her child. The fact that the Court of Appeals considers the offers of
settlement “robust” does not excuse the delay of the Respondents in providing
compensation to a grieving family.

CONCLUSION

The issues presented in this Motion for Discretionary Review provide an
opportunity for the Court to clarify the requirements necessary to maintain an action for
third party bad faith in the Commonwealth of Kentucky and seek to establish if mediation
conduct can be admissible to prove bad faith, therefore warranting review by this Court.

e M A

Kellie M. Collins, Golden Law Office
771 Corporate Drive, Suite 750
Lexington, Kentucky 40503

Counsel for Movant
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APPENDIX
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: COWMONWEALTH OF KENTUCKY /}zw
© 26 JUDICIAL DISTRICT |
THARLAN CIRCUIT COURT

CIVILACTION NQ, 11-Cl-00349

PLAINTIEFS

CRYSTAT, LEE WOSLEY, et dl.

-
NATIONAL UNION FIRE INSURANCE CONMDANY DEFENDANT

R
1

ORDER GRATING DERENDANTY WGTION FOR
SUMMARY JUDGMENT

Y

his matier-came befors the Court on the Delendant’s April 2ot noty Motisn for
Suminary Judgient i vegards to the Plainti{fs’ thivd-party bad faith.claims. In

i yesponse, Plainfiff requested the Cowrtto defer ruling on the mafter natil theye lyan,

oppoitunity fox igte qamplete Aisaovery, Alter Hesting mpierits of connsel on.Jude

16t 2017, teviewing, sélavant tnotions dnd niemiotanda, anid bing otherivise sufficleritly

advised, the Defendant’s Motionfor Summary Todgmentis GRANCEED{TM
Defendant; National Utilon Tiye Thstirance.Company of pittsburgh, PA (hereinaiter,
© “Nationdl Unien”), % énfitled o suttirary judginentas d matter oflaw,
Bim?kgrouhﬂ
Plaintitls do not-deny the seores:of undisputed facts profferad by Naflonal Union

i fts Mokon for Suimary Judguents By way of stimitayy, Plaiatifly tlivdpavty bad

¥ I giddibig Torafsigniing Sudh faols; anfl Inggtphrating them by reference, filts Cowt-also véltes apoit pleadings and

1 exidengs containgd 10 18 resoid pFthe undeilying, éase. RUTUNEE R {egtiiblished pilclple Hnt wiral poult
total sotice of ity owrdpolds dndrplings; aind ptall mattery patont on thes face ot sudiuretords, ihdluding
dltplopplosgeilips i the stvivgasa A 4B v ""G?gnfz),tw.l)k(f.diihs@?lbmgiifé)’flq(i[ﬂrahrlj?wllil}bs’eru}'c{es; 456.9,W.3d
AT, 412Gy D 2015) (Siting Adiinns v, Adkins, 5714 S W.24 898, 899 (Ky, App. THI8): To fho extentréligd opon

iy




{alih dlaione against National Uhfost afise ot ‘o the death.of Rlvett Moslay o Kovembex

2%, 2610, Mr: M‘oslc,y iwas Jiilled i an accident; while dutving o truck in the seape of his:
Plaintitfs ﬁ]gd dcums_

sonployment it a. smfac:e rafng yber B aﬂan, Wentueky. In 2011,

against Nationdl Unian’s fasuedst Dixde, yihich owmed the tradk that W Mosley was

opgrating, and Rex, the awner of the miine, Plafntiffs also sued severdl othetd o weie

hot ihsuied By Natorndl Jnjoi, neluding, (8) Jenn Coal Co., LLE, which operated the.

irftne where the accident tookjlacey (b Reglonal Contracting; Mr, Wosley's employe; ()

“Temy Lioving, The sole inanaghng meinber of Jean Coaland Regioral Contracting; and {d)

Gardinal Mining LLG. ‘Hoth Rex and Disle defended against Plaintiffs’ underlying

Allegalions for mele than four yeavs, making varjous: Tensongble argrnments thronghout

that peiio d.
Plafntiffs received a $1 million polley Timits séttlement from the insuer of Jean
Cogl and Terry Loving in 2014, and also received 2 lazge workers' compensation

seftlenient Ffrom Regional Centiactors’ insutarics. garvicr for an undigelosed amoimt,

Plalntitrs' onngel, Jeffrsy Morgat, acknowledged thit, bevdtise of these setllemants, Mis,

Mosleywas not pnder finaneial pressuye to yesolve her ease when later fiegotiating with

cotipgel for Rex and Dixie, “Counsel for Rex and Dixle coninued to defend thecase and
desei’t legitimate defenges rolated 16 dutyy breach and damages, Goungel and Natiopl
Union also. l‘é%ismri‘a"blysrefuséd tonettle olaims sapaiately-againgt ] Dixleand Rextoprevert

cach frorh being teugeted for a1 exedss judgnisit, On apeil 15, 2013, the Cottrt, ordersd

the parjies to mediation. Poyspant to this order; the peuhes mediated, vn June iy, 2013,

aid Septariiher, 2013, Butdid ok settle,

hevein, thy tacts gontathed in the-yagiwd of ity Coukl ave sl;ppo‘rts:é,f by .dg,:po’sltiongtcsiimqﬂy o ofhet hduizsible

evidende:
2
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1

For years, ingluding” Thioughout, b()th ‘meéediafions, Plamtiffs. eonnssl. 1epeaiedly

and peislstently demanded p‘o’l_-iay Himits of §6 million to setile their tort glatihe against
_ Rexs .am’:i 'ﬁi;xie Inthe meaitiing, the parties p: prepared the ¢ase for pifal and eng',age,d; inan

interlogutony- appedl. Fliallj, ] tn.Jiily 2018, Plafniitfe femerids hegan to drop.. Ty, August

2015, the parties seifled] Platniiffs’ clajmg agatust Rex andl Dixie for 2 ilion, a thikedl of

fhe amotnt ihicy had pleawouSly Aerganded, There ldcks auy credible ewdenoe ‘that

Natiohal Utilon. aver denied coverige folts Ttsureds, o misyepresented. its avdllable

TOVerage,

Fummary jidgmeént ﬁﬁ@ueﬂufai&éﬁﬁployeﬂ to gveld iingcessary fidls.

“rgrgporiation Caliitet, Bareguof Highways v Leneque, e SW.ad 56; 38 (Ry-ADp.

1988). CR56:03 aufhorizes gummaryjudgment if the pleadings, depositiors; anEwers o

interrogatories;: stipulitions, and adiissions on file, togetherwith. the affidavits, if any,

show fluat theredsno gentiine fsye asto ANy material factand that the moving pasyls,

entitled to ajudgmentas 4 ynatter of faw,.All doubtsof gh issue conigideiad for suinmary

judgneit aeto b pasolvett in Tayor of the party é1‘§p0.s_i?'tig_, he motion. Steelvest, fno, v,
Seansteel Serv. Clr'y Ine., 807 SWaed 476, 480 (5. 1997) (dltations orattted), Onieo the

moting party has snetthe faittal burden of showing that no genuine issue-ofa material

fact eiisty, the other party must yefitethe contentions of the moving parly with-atleast.

BOMIE dfﬁlmauve -avidence showing That thero js agenume jssue-of material fact:for tral,

Daiis. v, Devers, 617 SWad 56, g7 (Ky-ApD. 19 fi), {eitinig Roher s Danls; 422

>

4, W2 89g (Ry, App. 1968):

‘In applying this standand, ¥ ihe Cotwt must view all udterjals offeted in suppoit of

a motian forsummary judgment inthe light st Tavorlileito the nen-oving patly.

3
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Tewisv, B &R CoFhy, 568 Wad.aa2, 436 (K- Bpp- ;.2(’,)GI}-xﬁQiﬁl_igﬁi@éhﬂSl; 8ov.8.W.ad

af 480~489) Thamoving party hears the indtisl buiﬂen of derongtrating that 1io

 penuine 1ssue of matenal fzmt e}usts and Lhenihebm'den Shlﬂfs‘ to the party opp bsmg

et to pioduce atleastsang pift 1mahve ovideniceghowing that there ls.a

surnydry judgni

geruine jgsue of mateuts] fack equir] g tidl, Hubble i, Jo?anOn,‘ S8 Wed 164 (K.
Fints, v, St Paul Five & Marine Ius., G, 814

683

1oya); Jamés Crahdih Brojur Foundaton,
BWad 273 (Ky. 1991); Steelpéest, Boy 8, W .24 4756; PaintsyilleHospital To. v, Rose;:

W, 2d 255 (Ky. 1985). Adnial cotntgfunstion {n considering a motion For srmmary

judgment istto detexrmine whet‘hel, thevd.ave issues offact-to betuted.M itchell v. Jones,

o83 §.W.ad 716 (Ky. 1¢55), The {nquiry should be- whethey, from the eyidence of vecord,
' ficts pxdsbwhich woild fiake It. possible fob e no-foving party to ;p‘nbVaIl Tn'the

andlysis, thefoeus shauld heon what s 6frecord fafher than what nifght be preserited at
il Weléh p.Any Publlg Co. of Kentueky, 3 5,Wad 724, 730 (Ky. 1999) TTere, the Tacts

st e viewed in the light mest faverahle to Plaintitfs, giving them the Hgriefit of all

Tavorableinfereniaes fhatmay Té reasoriably dravn frorm the evidenice and resolving4ll
doubtsagainst the moving party, Hines v, Lowisutlle Figinte Skating Clib, Ine, 842

& W.ed gos (K. 1961), "This Coint having examined the evidence inlight of that

stadard apyecs there areno genuine jgsues of material fagh,
Axiglysis
Plafniis slabin that Watianal Tiilon wag i sami fashion aeiponsible for the tase

againstits i’n,s_xqr,a,ds’, n@tﬁaemg setﬂed fast enotgh, degpite subgtantial fssies legdldmg the

.......

‘11a131hty of Those ingureds; the pvorall omplexity of the undelying dispute; Plaintifls’

pmviom"sétﬂement withiother p'ﬂ'ties‘fpr aseven-figuuesumny Natignal Union’s ghligrtion

o profectand: defend fie nsprads tinded Kantueky lavw; Plantifs’ desision notto debicase.

4
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v,

 unavoidable delays;and signifiea

P1,zﬁii£iff"§hav:ei1not;px‘qa11c@d'e.v?i%iéhm ofamater

their demand below 6 million witil shortly before the claifns agdinst Rex and Ditle

setiled; £he fatt that seven Cireutr Court Judgds have presided over this case cansing
ot fssues seganding allooation oo valonsontils
i fndividuels; ingluding M. Mosley himself, Benther, Plainifs claim Mational Union
sstedl 4 bad Ttk heigatss i required That fhe glajmg apatust both of #ts ipsureds bé

veleased as a condition of getilement. T did $6 afieirgorisideration of Kesitucky law, and o

guard against the possibility of Plafisi iy setfling with eneinsured, then seeldrg dn extess

verdiot agpinst the other wiih disnivilshed peliey Hmita., Under Kentudley law, Natlonal

Unfoty 3e shiitled to Sunidary Judgment becanse Tiahility was mot reasondBly dlear,

hecauge. Flaintit’ Tiad $atth. claimis are prémised on, titigation eondiot, and because

jaldssue of factdlespite havingampléting

1o conduct disgovery:
As one of the enlystates that perivlts aprivate catise of action fox third-payty bad
faith, Kentiicly imposes @ very-high threshold fovbad Fafth clatnis to be presented.td a

juny, and asks trfal douzts fo act as gatekedpers o Aispose of tnuexitorfons elibms.

Wittinur 1. Joies, 8648 Waed 885 (Ky, 1998); United Servs, Auto. Ass vs Bult, 183

§:W,ad 181, 186 (G, Apb. 2’66{31;. Matorists Mut, v., Glass, 496 s:w,axfci 437, #4574 LKy,

10077), Flatntiffs havanot.clewted that thrasheld in this ¢ase.

A, Becavse Plainiitfy canmot patisfy the dlomenis. of pad faivh yonder
Kendneky law, their bad faifl claivis irinst be dismissed.
Wittmeiv. Jone's*hé}ds:Thait_.a‘;’pl‘airfci‘f’iﬁfﬁﬁs"tpmviaé svidence ofitie:following thirea

Slemenistasustain dnybad Faith glaton (0 ke insungy frust be obligated to pay the claim

undler the tepms of the'poliay; () the Insyrer niusk Jack a veasonaple basis in law or fact

for desigirig the eladny and ) itoustbe shown that e insuier either kniew thiere was no

g;;ed.m‘th.méél‘déss Hovepad for whether such

yégsopable bagis for denying tho elaim oi-a
) 5
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dispuite Abssenit

Hollaway . Direct Gen.

,
Lo

ra Tagis existed..” 8648 ALS 2d % Bva (terndl ditation amitted); “L‘l“,lhe.cdmmon thyead

wpoing Thy ough each of i:he Phree Withmer dlements’ s that tlie ingtiver hae tord: Hability

Jox ]qu fatth i, and only 1f 1’:3 habllity fm' pfxylng the clmm m questlon WAS beyo;n&

that, an Insuier had 4 ught to defend the €988 without makmg any

seltlement offer-at all; wtil appellate reviewis Fnal.” Hollaway . Diieer Gengral Ins. €o,

df Mississippl, Tric;, 2t Wi 5064649, (K9, App., Ott, 10, 2014) (affdin, releyant‘tpaﬂ;‘by
Ins. Ca. Olesswszppl,InL,, 497SW.3&733 Ky, 2016)); see also

establishedto prevall eria ifud-party elaim for bad faith under-the KUCSRA." H to&y)ay \

487 5W.ad gt 738

KR go4.13-250(0),
Adtupon which Plataiiils basethsivdelay elail,'ns;impoae;srTiabj]iiy fﬂr'failfflig,td malegdod
faith sfforts to effoetnato a fair, prompt and aquitalle seffloment orly in‘thoss cases in
whith an insuved’s lighility hes become tweasonably clear? Similaily, KBS og1e-
agol(i), tpon whidh Plaintiths hise thelr “Ieveraging” elalms, also applies enly “Where

Tiability has become reasonably cloat:? Reittieky’s Supmme Gt Tias held that fox

Habilityto be "wasonably clgar, st be ‘heyond dispute,” Coomer, 1728.W.gd at-895

{“Ithe] gtatnte only requines fthat andngmae

for whith ]mbihty is beyand dispule, fora seagdoridhle mmount”), A “defondant hals] A

gight To Titigate s oase as long ws fiabillty T rot Tyand depuie™ Fee b, Mediodl

Pyotective Goy 904.F, Supp. 2d 648, 656 (ED. Ky: 2oiR),

Becauge a pepiine dispute exishs regarding Red’s and Digiels Hability for the:death

of Ehett Modley, Nationdl Usion's duty to pay Plaintiffs” glalms was in dispute and

Plajutiffs cantot satlsf,y pYen “thd fust dlement of Wittrier. As Ahi [ehtticky f)u;plehle,

[4]

52>

‘Coomer v Phelps, 172 sw.ad 389, 395 (Ky: BOOB). A elements of the test must be

the piovision of Refttitcky's Uity Claiis Setfloifeptidetios

or make a,goad falth attempt toget ﬂe anyclaim,,




X eascmably with respect to claims; it doesmot x
»demanas‘” Hollawa aiy, 497 S, 3d af 739, Slmply put, a’ ge,nulnv dispme 4y 10 habxhty

Rex from the outdet of the case hecause Rex eons'istéiiﬂy" faygﬁed

Court yecsritly vsirovdted in Holluway, the UCS}’A nly requires insmez‘s 10 negenam

equize them to.actjuibsteloa Fliidl party’s

sentons 2 "5ad Taith cledm a de favto mallity.” Il it 7g8.

i $t owedl no ity 1o Pl bovande it

4 JRex peasonably arguec
adder” Worksrs’ Corepensation

vias entitled W “op the I
fiionuaidty.

“Upthedadder”drmmmuiity posedd a;éigﬁiﬁémﬁ.l@gﬁi'b ariier toauy.recovery agalnst

g {1 waa M, Mosley's
statutery employer aiid was entitled to Qismissal asamatierof law. Injis pleadings before
this Couil; Rex reasonably velied on the plain langhage of KR $42.610(2); a9 well as cases

stieh as Beaver 1. Oidkleg], B7o SW.3d bay (Ky. 2009), Rantler 1, Spanfar Gongt Tk

2005 WL22064334 (Ky. App. Sept. 5, 2008) anid Hensly v, First Healthodre Corp., 2003

WL 22149385, (Ky. App: Sept: 19, 2008). Although this Qourt deni"'ﬂ Rex’s Motion for

Swpmary dudgment on this poind, the Kentneky Conit ¢f Appeals vevogrized That;

hecniige of fiotential workers vompensation mmunity, this was 3 rare case Thiat £t an

exeeptionto the final judgnient rirle sind.

oftthenerite, Rex's workex compensation nnmunityargumem%wfts;; therelors, reasonably

madlen, good fajthy it wds ot *yrongfil”

2. Dixie fsputed that i swed any duty ag the bailor of the velhide
firvolved in. fhe adcident,

,‘ Plainliffe axgie that Dixlels ovimershipofthe truck; plus the fact that the bryel hagl

Jad bitles, means Dixduts underlying Hability was hoyond dspiire; axid hat National

Union should have settled this case soener, Plaintjis’ conelusion is niot supporfed by fhe

Tawror the facts of this case.

V6o

passed it to fhe panel fop ari tntelocutory viltng
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I frefilings with this Courk, Tisde ressonably atpued it dld not owe aty duity 1 Me.

WModlay as the bailorof theruds at dssye. Because ithardnothad contidl ayerthetruclcisy
e et and becasse s hod o xight-or dty to orensise corluel
over the thuelk, Divle maintained it was ot vegponsible fov Jean Cadlis (he bailled’s)
;ﬁ@g}igen;i: use gr malntenanes of the trugk, Dixda sﬂsg} aigiied Gveiits ocevtiing after The

ek 16t s eontiol-namely, sopaits by A ‘michanit, Burpett Coutbs, and ofher

ndividuls~severed the chalft of eansation With vespeet to- Dixies dlleged negligenoe,

yelieving Dinie of any liability. While this Coust eventtally denied Dixle's Moticn fox

Summary Judginent, f was dlear that Dixle had a good faith basig to make those

argiinents. Sug Anierioan Fid- & Cgs: 0o. Pennsylvanta Gas. €., 268 SWEAE, 7 (1,

"""""""" sl ouBlished st & Do o toek ot etai Kbntun] GEFha rtidld

bailed 18 not tesponsible fo others for its negligenit use by the bailea)2 Also, &n

underlying jury could have determined that Mr. Condha and other fndividngls-vathes

fhan Dixfea—were lable for Mr. Wiciley’s deaths For these ieasons, linbility ageinst Dixde

e fietver heyaindl disprtive fontng the pelovatit thne period,
5. Apportiopment of Hybility 16 Sthéx entities and individuals was

l,il.(@l%
Fither, the undispute factual ;:ecf)'rd showsthat the Hability:of Rex and Dixie was
neyer“peyond dispute” hecause the jusy would have beén.dbleto apportion fatilt 1o Jean

Coal or Reglonal Contracting; the enfities whowere actually respongible for maintaliing

 gurihey, S. R G, Y KellyGonst: Goy '40_6{3&?].2(’15305;'30’8_(l‘(;)l.’i‘)}({g)‘pl"ovidgs‘,) Afg]s-w general rile, in fher
nbyknes obslalute; ﬂ,xeudgl_igen_cq-of‘ihﬁbgi‘_l’egfisgx,_, timputed fo gl:e?bgilox'-wllex'céfh ordoes.not have control, or
the yight aid duty o, eXettlyn control, 8f the. conductof the Ualley with:respeottd the-udts or amissions which caused

the, infusry torthe thing billed”. o ‘ _ .
* [ehntugky Jaw nllows: e,\_rgu'mpﬁt}'f.lﬁlifnié%ifﬂf?fendaﬁf‘i.ndividn%ﬂ,s o eiitfes woreiresponslble fordamagés seveting
Ho whain of cuitsation hd defiating b plabilHy! negligehoe slafmy, Begcky, Thompion, 131 BW.8d 764,769 (y.

App,2004),

)

8.
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s,

i
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ps
e

ovet The el at any fie. durfig the yedr prior to this pedident, and a jury could

yeasopdbly conclude it was not regpongible foi ainienarice. “Plaintiffy Amended

A geniifie disputealso sxisted 4 totheliahility of thivd-party meghumjeswhowere

 Complaintalleged fhat Regiona(l Gontyacking and Jean Coal were negligent;

hived Fo adiusk he brales on theruel afrei the Mine Safery dnd Health Admins
COSEA" found fhat, the buakes weie defctive. the. yeax hetore. the gecidetit. Any
‘jmpraljér orjncomplete répairs by those Tigdhanies- wexre an friteuvening ox sypeiseding

cause@‘f'ﬂainﬁﬂ'é’ fnjiies. Noneof these payties were insared by Natlonal Union.

4. A guestion exisied as o whether Rex oy Dixic Yergyy abowt a0y

Jseries with 1the teaclds brakes, epeating -another major Ligbility
! Iss0ne: ' .

Pttt weis also ynable fo provide any evidlenss thist Jean Coal or Reglonidl

Contacting were aware of the alleged ispues with the tuiekis Prales at the time of the.

acojdent, v that Dixiaor Rex (who werenstresponsible for the maintenance of the teudk)

wers ‘on otice of such. issues, While MSHA had previotsly jdentified issuel with the:

truuk's bl'akeb, a Subsequ@ntMSI‘m vemediation docume’rfc ShQWS that 'the bl'akﬁs hﬂ;d
‘heet yepaired, Mr. Moslay gxpressed ha cgngerns alout fhe fruglcin the days leading up

1o the aceident, and he did notyepdit any problsms with the hudl's brales. Tho day-shift

duiver, Matthew Blanton; tesiified that he drove the truclc on the day of the ancident,
Eerfer;nﬁd.a.l?‘reashift cheok, and drovethe same stretolt ofyoaid fliat Wi Modley traveled,
‘hut had noproplens with the vehicle, Wi, Blantor fuxther testifiod thatthetitiek's biales
wete worlking wier he Teff. his shift figt day. These facks lend thpmselves 19" the
proposition that Haflity was it bayend digprits.
5. Tanlt eould Tiave been apportioned ‘Lo M, Mpsely dn The
" unilerlying chge. |

9
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 yould allow the jury to considey appoyiidiiing Tatft to Ak SEATER T2

mul'iﬂgthe undeilylog pr ] coniferencedn Jauuary §; =20:i‘5;,'ﬂlis~C@uﬁ,‘ihdi@eité’éi

it 4elt confident the necord wuld suppott a compatative neggligenae inghrugtion, which.
appetioning fault to 0, Mosley, This Gorrtalso puled

Plaintitts would not be-diiitled to patin nd puffering damages.
‘ sed om. I | getilenioit
conupnisations during'a a;@mﬁdc‘iﬂial,mwdnati‘mi i Chnmot ko a hagis

foytheir badl faith iletiims,
Platittiffs ad daith dlaiins #lao fail 4 a'mattel ol law hewnuise they seek vecorery

B, Pliiniigfe nllegations ave bused on Mijgation vonduet dnd

relatid to Naffonsl Unjon’s litigation conduct, includirig alle ad confluct during conut-
: ? 8 !

ordeyed, confidential m@digt_iogis. The intreductiorof evidence:of pn fnsnzance company's

litigation gorduet, strategles, antl Lgthniques in ax wideilying suit s prohibited In 4
xsubsequent Dad faith acfion. Kii
Kentucky Suprems Court's decisioir in Knolls adopted “aii absalute prohibition et the.

imtroditetion” of evidence of litigation conduet as praofof aninsurerls bad faith, ahsolute
&

prolifbiitien on the sntrodhiction, Id. at pe2. Tn {ssuing that prqhibiti@ilz the Court
explained that the Hsiingnishing featiie hetwesn jfli‘t,i_g'aﬁbﬁ aonfuct” and “setilernent
conduet? s whether the Rules of Civil Procedure provide a renmedly foi the allaged

nfiseonduct, If they do, the gonduet J4 “litjgation aondel* and is not actfonable as had.

faith. Sed gengrally, id ‘Furthertefining that distindtiot, the Goprt noted that, “[wlhere

improperlitigation conduiot s at Issiie, genevally the:.. Rules of Civil Procedure piovide

glequate msans, ol vediess, stich-as istinso stilke, dotpel disavery, sediive protactive.
oxilers; o imipose sanctions™ Id, Gnternal itations omitted). Tn fack, “given the chilling
elfect that allowing shivoduction of guidende of titigation ¢ondupt would have ot the
exereisd ol an instrance ‘c‘c.mpany’s.lezs‘itim.ate‘liiziga?cion;nightsg-mx;;g exeeplion threateis {o
nrn ouradyersarial system quite head” 1d at 522,
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st T, Ziiich Tk, Co., 19y SWad g1z (Ky. 2006). The




Lo et Plahitils heliovedl ok ox Dite engagol it dmproper condict e

domiordered m sdiation or catised WNNRGRSSALY. delays during #he nderlying Titigation,

 plajntitfs could have dddressecl thetoissies thrg

om th Opuut vglated to Wationdl Unien’galleged

platntiffs, howeves, nefet Sought yelieldy
wedlatton and Tiigatfon rondvet, Regandloss; a wayefil sraiation of the HHASHIyE
vatoid ghows Any delays are attuibiitable fo inotm) Htigation. wondneh ud, also the fact
fhat seven Giront; Comrt Jutlges have presidéil over Hhis pase, cansing delays agsooiated
wifhiseveral case transfirs.
Moyaover,as natieroflaw, attoreyshired by National Union had the ight, and
avenrthis.duity, tefend thepalisnts. Seg Shaheen v, Progressive Gas, Ins Gos 14 T Bupp:

spit) (Jleissing fhe Problents

ad 4, 440 (.. Ky. Bon) (sl 6eh Cir. Deo. 15,

crented by an fnsuierts ddl, conflicting 16les in third-parly: cases and poting that an

Srisvei’s pimaty shligatian g to the defense of its- instwed), Kentucky's Snpremé Cowt

4o sipldined, “Tiaddition to th duties owed to [the platntiff], both fgtwers owed.a

ity to thete Jiabiliy fngtied .. to protect hiin froth, B pofential extens judgtment,.’s

,,,,,

Alifrotgh Platntiffy sow dllege $hat Netionsl Thrlon’s attempt to ablain a global

satflement o bebalbof oth ofips fnsuieds fssomehow evidengeofimpropex leveraging,”

i his depsition, M Morggn adimitted hewis liying to forde setilementon’behalf of one

o Natloral Unilon’s Tieieds so that T eotld Titigater-ntd seek atl excons verdiot--agdingt

M

g iyl ruls vy ouuits T inhotont guthotity to cifosao it ovyo ordors and {ocotzeotoounsel’s condue, e
hoy-ipplys Platntits muggsooleroivody tnder Hudse xules rathor (han oroats asepaats badsfaith avisult Kiolfs,
1971 ad g1, ol |
¥ phé IeoHingly SUpHens Ganithasresapnized: ik somp altonioys Bhibita “pipfsondl bigs:aghinst dnguvinge:
gonppulbs,and b & oriofusing:bad falh ahtl UOSPA allvgptiofito oxtoit puynignt.of indotlyfog vlaiing fiahl
St Glass, 996 S W24, ab 447, e coiinsol wis sy Goriciited gbouk felling tho sase fo M. Mpildy, they

sotild v brotight f

| e alleiedl b Suidudt fortigratiabtionof tlig Julge chiged witl sveksesing itigation
conint, il wiio bidored theiedintos rcfo St hustanes.
R il\‘ ;1:

“13le”]
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“the pthet, This is precisely the type of condu

A bad fith dlatm wgs filed ba

condust §8 Sidmissible wider XRE 408,

. 4 ghrog publie nterest i Tavor

et

st thiat Mational Union hada Autyto pratest

hoth s insevedsagainst Shalien, 114 1. Supp, gd ait 4403 Glass, 996 & W.2d al454.°

wicitilél support bad faith clabms: After agueing folkesp Al wearon conduct confidential,
sed almost entitély o diloged medidtion eonthict, This
Also, -comts. roubingly hold, confidential

siediation wondict to be inadiseible becauge; “[Lhe integrity of the mediation progess

depends on the gonfidentiality of disciissions andl offers made thgréin.” Hoodyear Tire 8

Rubber Go.v: Oliles Poei Supply, Inc: g32 F3d 976, 979.(6Th Civ. 2008). “Thereaxists

of gegrecy of watters disoussed hy payties dwing
serfletnont hegotiations:” Bt ¥ oxtler for bettlérent 1alllos ¥ b Bffettive, Prrties tist
fesl wininhibited i their communications,” Id. at bBo.7

Fverif-mediation copduct wereadmissible, ‘Plaintiffs have presefited nd evidende

that Nettional Unionagtell in bad faith.du ing thewnderlyig medidtions, vipldtive Of KRY

Bo412-25003)8 Thate ds o evidencethat Natiorial Unfion failed togetile flaims “under
aneportion of the Ingurancep oltey coverage i ordeptotnfluetcessttioments tindei othet
portions of the Insurance poliay. coverage” And KRS 804.12-23 a(13) apples only “where

Tability has beeonie yeasondlly dlear” which js ot fhie ease here.

waoy Tor boh Insjredls, el 'i‘oi".l?.agﬁauﬁﬁifxie.pg‘o?exﬂy explaingd thiy huda
frinfsh the: ayallableaverage limifs by yegolving dlubmg Agginsk-onedtiswed o
Tl position g moro thay roifsonadle,and wis ‘nof tkendn bi<l"£;)ifh...Moi:éwélg~tij'eszs
1] et fleimienty, ‘con wiling Higation apatust dll dofendauits, ate:cominos proviiue and ghould be siicouraged.
fdicition hag proven to bo a Vory: affestive yisthanishy whately il partivsin Centucky carresolve onses.
withionb-substantlal Gourtinvolvonient. Butdack df&dﬁﬁdsxg'tfizzl‘iy. larigarediatons fco’u'lii:oause-puﬁles;‘m"".‘mo,re
piften fareyo negoliations fur the relative forma ity-wfi L Then, the gutﬁi,‘ra;xwgoﬁglfpn‘tp,ro;gass:co,llaps'e,s apon fgall
sind the fudiplal ekrivienoy lt-fosters js, lodh® Gopdyedr 71 5492 Ri3i,ot 980, ;
¥ pyn Thediuttons word, wid n:iiis dysoian o Jyno 19,2013, wnd the dthetion Septetiber 12,2013 The partled did
sint settlo At sitlisr ingiliatlon, Thtoughout bothurediatlons, PlajntlEfs ievorlowerdd el coflegtlyerdomand to
Natlahdl Udong* ii,i_:sur.eds,,DiXié:a'igdiRe;g,fo_a‘I'qw“th_e full policy: fimits o §6 militon, pven Hiough Netiotia] Unlon’s
Ingyreds nordased shetirsttors. ' ’
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4 good faith dispute existed agto the 11ab1hty of Watioiial Unjon's fusureds, Bath

sides Htlgaled Hothisides eonducted intense d’xsmvel v and thoveughly b defed numerous,

eomplex dgsues fn propars

andimade significant viilings,
¢, Plamiifishave had dnple opporiumityto eonduet discovewy:
Both parties agree’thatihis Court hagthe digerélionto yulevipon whether theyhave

Tatl 2, suffmlent ppportanity to gondut discovery.

party xiiky move foi suinaty Judgmeni At wriy timd, T Garland, Kenmclgfa Qourt of

Appedls. gravted. wmmary‘judgment .....
yatdevéloperl any evidence” fo defoat surnmary judgrents Gar?a‘iid‘v. ,C:'er‘-tamtee_d Coip,

003 Wi 124046841 #, (Ky App By, 7;2008): Ceiting Hasty u- -Shephord, Ky:ApDy H20

§.W .2d 825 (1981) (atfiemirg summax;yjudgmem 3
ifard Ins,Grp. . Cirizers Fid, Bonle & Trust Co.,:679 5:w.ed 628, 630

st siv months afkeithe: ;complainthad

peenfiled)and Ha?

(Ky. App. 1979) (similarly -affivining summary jisdgment: after a discovery period of
equivement ‘that. discovery be.

roughly six months). Signiticantly, “[flhere 98 MO 16
cofripleted, onlythat the AbT-moving party | hivehad an Sppor Tty 1 doko.t
w, Golden HoawkTransp, T, 402, 3 W./e,d 556 (Ky. App. 2513) (qlfotmg Hdr;/‘owd, Ht656.)
egarding Hability in $he indelying

. Cerberty

Plaintiffy opportunity to condlitet dgcovety ¥

ohse Degan on June 7, 2011,° yhen i:hey Ailed thelr initial ‘Complainf, In the six yeaus his

piige has: et pending, Plaintifis Have had anyple oppoxtunity-to condet far-raaghing

Gscoyery,aid Lavedohe.s6; Sitenstvely with ife‘spéﬁt‘tb fhell'cey lia‘}i:ﬂity*qué:stibm tigavie

i, National Union

were Liken, icluding six experl -(1‘31?@511319,.133. 's,l‘h@ pariies have made mumeérous fﬂ}ngs,

encompagsing yaiied and cor,n;ﬂesg Tability fasues: Sinee this Gouet piled bad faith

13
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CR.56:02; prowdes:ﬂmL the defending,

atton. for tilal, The Couit: mnc’iucted a-final plc,tma'l eoni erence:




Rj

'dlchVely could ammence on Hebruary 3, o116, Plaitititfs had ovet sixleen sponths te,

Gonduet any uildlitional discovery that: mxght b velevant tothelrbad faith clatm, Plainiffst

_ arguments that theyneed more e to complete ac‘ldﬁmna’l dlSaovary t’aﬂ b jpei suade fhis

Gourly For the. sdke of judicial efficleniay, the time to cotrdet discovery. caniiot be

Jindlefinite, The evidlence Js.clegr on the telovant {ssues biefors this Cow

Fuether, Platitils’ atoimpts to pieice The atfomisy-tlient privilege &nd obtain

portions of National Usiton®s tldith Hile materials develdped duifrig Nationdl Tnion

Hefense of its insureds doss ot preglude smmmary Judgrnent. Rentueley cotts ‘have
e:mhmﬂy vefiised to oreate an exqcpuop to the gﬂ,imneywh%t pitvilege i the bad faith
Gotiteit. See Shaheen, 2012 WL 642668, (eiting Gueoanty NatlIns, Co B George; 953
Sszr—sz} 6, :9';4‘8 '('Ky-,glgg‘;f)); T thig ~1_fhigc’;1—pa1-‘ty case,»the,.prm] Bgé Al 18508  pelongs ot to

Wational Unien, but to {s-insuteds, Rex and Dixe. Nettheirof these thsureds has waived

Hhe privilege.
D, Plaintiffs have failed Yo pmﬂuw syidencs, as regitdred by R 56, to show
thiit a; naterial issue offam& oxists.

Aler Natoral Unied pidvided evidente fhat no goririfne fssug of Yuterial fael
GR 56 1o Gifier evidente. 6f 4 pehiifing

{sue of Waterial fact, Neal v, Welker, 426 8.\Wiad 476, 479 (KY. 1968) ("[when the

exists, Plaintiffs falled to meet thelr bupden under

oy pavly has preserted evidenceshowing thatdespite thenllegatiols of thepleadings
there f¢ Ho genuine ssue of any saterial fact, it ‘becorngs Indubtbent upon ilie adverse

Dty to-counited that dvidentiang shawiing by e fotm of evidentiary materlal 1Qfl€}bt1ng

hat theve s a. genumei Tk (cY pertainmg to a material :tact ”) Instead Plamhfts rely Qn

unstibstantinted allegations and apgpients that--evex if they had been supported--are

smmaterial to the facts, supportiog ‘atiorial Union's Motlon for Sumndry Judgment.,

ary didlente to suppart ihisly dlain Pliat Tability was: beyond:

Plaintifts Td ot provide
14
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1,
., 7

dispute prid that thelr dlatuis were hased. pi move than l’ifigatijonconduet:ﬁ Tojpurpeses

of thifs Wiotioh, the Court actapts fiie ayguitentt thet, Dixie bwned fhe truckad that the

Tspalkes gapsed the accident, Thip:does xiok meqd, 4 Plaintiffe’ augue, that Dikie and Rex's,

Hability ‘was heyond digpute, Morgover, TRex legitimately filed an dppéd, yilileh. the

appllates cotil sent 10 frietis pang] for sesolution, o adldress. workers' compensation

frivttatiby Tesues.

The factud] allggations sét forth in Plabatitle! vésponse dre flot matérial because

they donotitipact the ey supimary judginent fsues: speéifiﬁaﬂy;.«WhethevPlah.:.ﬂ:'.l'ffs" bad

atth dlafinds based on Yifigation condyiet and whether liabllity in the imderdying case was

heyond dispute, Although Plyinittls allege. cibtatn unsippoited faets, doing Fo.mevely

iggilghs the pentis’ lgfifriate: disput regaxding waderlying Habt

ghtuation whete; as in Hoellaway, “hoth paies Tely on theirown aegounts of the sevigs of

.@vents.‘[surmmid‘hﬁg}iche‘acdi‘dént;” Hollgway, 497 5. Wigdat 734
Coynsel for Plaintiffs have apgiied--and Mr, Moigan festiffed at his deposition--

hiat %heyljeIieye‘und_@ﬂying'liabil'itg was reasonably dlear; ¥ comes:as no.sipiise that

Plaintiffd attoineys; who aié seting aszedlous advaeates for fhely dients, oping they are

entitled to provail on the wlthmate jssue-at the summary judgmerit stage, Yet Platnttf

Coungels’ opinions g fhis dspue, dods ngt pvercome: the stibstantial -evidénce thak the

undeslying lalility of Res A Dide was 4n question, for which this Court hay beeonie

- wery femiliar

L% Wiille. géniuine disputes of maforial fact preotuude sunnmary-juilginent, ¢ resportdont’s bave llogattons, dovold of
eyiflentiary suppart, wre: Hot eudiglicfo exéate.such 1 digputo, 2 Jong v, Lellchfleld Digosit Bek, 254 S.W 30 817
(1gy, GF: App. 2007); {nling sipimaty, judprent Wi Xlpe, the Gowtexpluingd, ithough “he appellants [had] stated
potentiglly yalid dauses of potlon. they: fhid] fiifed to produce fuly tvidonac, nithe voooxd, to snppott suc Topal
fheorjes” and “isigppoxied. ﬁﬂegaﬂuﬂ&ili’é‘iustifﬂciei‘;tftb oreate i gonulng lisue o méferdil fhell.])

- 15
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andl Bittery wers Sistpaity tases a Whi

ot

Fav example, on May23,.2014; Plajntitfs filed an all-dnelusive. Motion for Sunithaty

Judgment asking the ot io “sm A judgment as-a wigttey of law regarding hoth [Rexs

déslgnud to be a compighensive, stataingnt of fhe Plaittitfs position on the Jssues of

jinronityand lighility hased upon the pregent constella‘,tmn otfagts andlawt” This.Coultt.

eventilly denied Blaintifte’ Votior For Sunimary Juidgment berause & roasunable jory

goilld find for Deferidants on Jiaktlity. In angning s bad fefith dlatms shenild go forward,

Plaintiffs are eﬁsentm]ly arguing that, this Cowrt was. ‘incertect in denymg suiAmary

?judgmem: 0 Pl‘d{h’éi’ffs. Buit fhelr remedy was L@)«aglc]ress fhse lssues in the nnderlying

.lawsult, it g dey laigsizt,

Platntiffs lso drphsthat Feoiland Mith, Ins, Eo. v, Jdohison, B6 SW.Bd 368 {Ky.
sw0g) and Haniiltor Mut. Tis. Co. 6f Clinotimiti 0. Butlery, 220 SW.ad 287, 290 (Ky.

App. sgoy)eonpelsa geneial rilingthat “whetheran insurance cOMpPany Acks: 0 bad faith

3 a qirestion b fact for the jury.” But Plantitfe’ reading of these cages is overly broad.

exituclgy Gottta oritinely, and, Prsherly, gt SIHRmATY iidpmentin had faith casts; ot

avery allegation ofhad Thith preseuts a matelial {gsue’ of’ fagt HallawaJ v, Direcr General

Tris; Go, of Misstssinpl, 497 8. 4W.6d 783 (Ky. 2016)

184 8, W, gd 181 (Ky. App. 2003), Guar, Nat Ins, Go, v, Gegrye; 953 SWiad 946 (K-
1067} Pryor v Cloloriy Tiis., 414 S:W. 3d e, (Ky App. 2013)- Mmeover both Furmland
ich the dlafinants presdited svidence that theiy

fusrancy companies sought to migrepresent or hide coverage from thelr nsyreds: No

sich avidenee exists g,

16
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CONCLUSION

In the undeilying cage, Wational Unlon's instreds, Phde Fuel Company: (“Dixie™)
3’1 :

m"oi@.thz‘m‘.Suﬁ’iei,ent:e,\‘ziﬁéhcef&hat would

 and Rex Godl Goimipany, Tty (PRex"), ple'semed

haye pex voitied a jiiby attribuite Tidbility to. others. T fact, they {atly sontesved. all three

dlepients of negl’igéﬁce"‘ dutys breach, snd copseauent damages. Thus, N: atfonal Union had

1o obligdtion o pdy- Plaintiffs’ claims tmden e Unfai Claitig Setilepfent Practides Act,

Tehad a duty and rightﬁndei~‘1{ei;tuclqy Javw toidlefend its tigurads aaingl ex0osa judgrient

nrdi] it ulgmately settlad the élaims filed aganst thefor §2 nillion, :w}'niéh oceuried sgon
afrer Plaintiffs belatedly redueed their previous: $6.million poliey Timitdemend. *Beoatiss.
[National Utiion’s] absoliite duty to pay [Platntifs’] vlaim §s viot tleatly estaplighed, this

alone [is] enough: Yo.deny [Plamtlffs  had-Fatth dleifr mdeEatter.” Hollaway:. Divect

Geit. Ing: Go. of Mississippl, Incy 497 S, W.5a738, 730 (Ky. 2016]:

Retrtudly Cowitihave 1ong-rﬁcqgni296 the “impgriant publicpolicy ofencouraging

setilements. Sag Wehr Copsiruetols,Ing, v Assurance Con. 0 Ay 584, §:W.3d 680, 689
{Ky. 202 Intaking fisclieial otes o fhieepords and pilings fnthe undelying casg) and
aftey payefil consideration of the caselaw cltad by both Parties, vhis Cottt finds there Was

dleailly a good-faith, underlylng dispute fegarding wWhether Dixle and Rex werle linble fo

Platutifs, Simply put, liability in‘the underlying case way nevey heyond dispute,

National Uﬁfon"s‘];\froti'on fon Humimary Judgnient i AEREBY GRANTED; all

¢lafms against. Tational Tniol ave. DISVITSSED WITH. PRETDTICE, This s = final

and appealdble Ordeay, there Yo najiiet chuge for delag 1

1A plafiithffs dlso assef tedl Feongert of actlon/cwll consp liney” clobms. agams{Axvh and Naijonal Unton, Howeves;
Higse-claing ale chdetxed oil Plumtlf& ,cjblhty t plopeily ¥ !\swltbudfaith clafms, s whlehmainﬂﬁ‘s' caniiol do, See
Tatives ;. Wilson, 95 BIW. el 8275, §96-902 (g, CLAPP. 2000). Finther e olafias: aghlnhtm;zhliave Been
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CRYSTAL LEE MOSLEY, INDIVIDUALLY

AND AS ADMINISTRATRIX OF THE ESTATE

OF REETT LEE MOSLEY, DECEASED AND

RHETT LEE MOSLEY, JR A MINOR, BY. AND

THROUGH HIS MOTHER AND NEXT FRIEND,

CRYSTAL LEE MOSLEY ‘ APPELLANTS

A  APPEAL FROM HARLAN CIRCUIT COURT
v. HONORABLE JEFFREY T. BURDETTE, JUDGE
ACTION NO. 11-C1-00349

ARCH SPECIALTY FIRE INSURANCE | APPELLEES
COMPANY AND NATIONAL UNION FIRE , ‘
INSURANCE COMPANY

OPINION
AFFIRMING

ok ke dokokk ok
BEEORE‘: CLAYTON, CHIEF JUDGE; DIXON AND JONES, J UDGES:
CLAYTON, CHIEF JUDGE: Crystal Lee Mosley, individually and as

adnﬁnishﬁatrix‘ of her husband’s estate, and Rhett Lee Mosley, Jr., her son




(hereafter oollectivély referred to as “Mosley”), brought bad faith claims against

two insurers: Arch Specialty Insurance Company (“Arch”)! and Netional Union

 Fite Iysurance Company (“National Union”). They aver that Arch acted inbad

faith in defense of its insured, Jean Coal Company, LLC (“Jean Coal”) and Terry
G. Loving (“Lm/ing”), and that National Union acted in bad faith in defense of its
' insureds, Rex Coal Company, Inc. (“Rex Coal”) and Dixie Fuel Company, LLC
(“Dixie Fuel”).
After careful consideration, we affirm.
FACTS
This third-party bad faiti] cIainA arises out of a wrongful death action
involving a fatal accident at a surface coal miﬁe’ near.Hariaﬁ, Kentucky, where
Rhett Mosley (“,Rhett”j was killed while diiving a truck, The appeal challenges
the denial of bad faith ¢laims against the two instirance companies.
After the accident, Mosley filed suit against several interrelated -
companies which were a part of the mining operation where the accideﬁt occurred.
. These companies included Jean Coal, the surface mine operator and the bailee
responsible for the op_erationand,maintenancelof the Dixie Fue_l‘tru_ck, Regional

Contracting, an eémployee leasing company and Rhett’s employer, and Loving, the

! Appeliants identify the insurance company as Arch Specidlty Fire Insurance Company in the
notice of appeal. In fact, the company is titled drch Specialty Insurance Company.* |
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sole managing member of Jean Coal and Regionaf Contracting. These entities
were insured by Arch. Additionally, Jean Coal contracted with Regional
_Contracting for Rhett’s employment at the mining site. o

Mosley also sued Dixie Fuel, the owner of the truck operated by Rbett
at the time of the accident and Rex Coal, the owner of the surface mine. ' (In the
undetlying suit, Rex Coal claimed to have no role in the active mining operations
at this mine site.) Both Dixie Fuel and Rex Coal were in's;j,red by National Union.

Although the Defendants/Appellees in the underlying wrongful death
Contracting, Rex Coal, and Dixie Fuel) owned and imanaged by -a common group
of family members. Loving was the _pri‘nc_ipél for Jean Coal and Dixie Fuel. These
interrelated companies pursued common and siimilar defenses to Mosley’s claims,
Moreover, Rex Coal and Dixie Fuel, although insufed by National Union, were
also indemnitees under Arch’s poligy, and therefote, entifled to a defense by Arch
until Arch tendered its policy limits.

The alleged liability in the undetlying matter was fiercely disputed
over five years of litigation and i_né:luded multiple motions for summary judgment
on whether Mosley’s claims against the Deff;ndantS/Appellees were precluded by
several defenses including, among others, the exclusivity provision of the

Kentucky Workers’ Comperisation Act, immunity, the law of bailment, and

3-




comparative fault. On Septemmber 28, 2013, Arch settled with Mosley, and in early

August 2015 National Union seftled. These seitlements left only Mosley’s bad

Tho bad faith claims were initiated on September 29, 2013, when,
after two mediations, Mosley moye’d to amend its complaint against Arch and
National Union. The amended complaint asserted claims of violations of the
Kentucky Unfair Claims Settlement Practice Act (“KUCSPA™) and civil
conspiracy, Arch an'd National Union contested these claims and filed motions to
dis_miss, Ultimately,‘th_qfrtigl" court permitted the bad faith claimg to.go forward,
but discovery was stayed pending resolution of the underlying tort action.

After the tort action settled, in August 2015 Mosley moved for
discovery on the bad faith claims against Arch and National Union, In response,
Al‘(;h filed a motion for judgment on the pleadings and to s%ay discoyery. National
Union moved for summaty judgment of Mosley’s third-party bad féith' claims and
Mosley moved again for'more opportunity to complete discovery.

" On March 28, 2016, the trial court granted Arch’s motien for
judgment on the pleadings noting that even if Arch’s alleged acts or omissions are '
true, the conduct is legally insufficient to maintain a claim for bad faith, viﬁlation
of KUCSPA, civii conspiracy, and punitive damages. Sometime later, on July 11,

2017, the trial court granted National Union’s motion for sunmary judgment on
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these claims holding that Mosley was ynable {o establish the elements of bad faith

under Kentucky law. Further, the trial court determined that additional discovery

by Mosley could not raise a genuine issue of material fact since the insureds’ .

liability was never beyond dispute.
Mosley now appeals the order granting Arch’s judgment on the
pleadings and the order granting National Union’s motion for summaty. judgment:
On a"pp‘eal, Mosley atgues that they are entitled to discovety on the

bad faith claims before having them dismissed. They characterize the issue for

 Arch as whether Mosley pled a recognized cause of action and the issue for

Nétional Union as whether any genuine issues of material fact exist regarding the
asserted claims. Thus, although stating that discovery is tl;.e only issue, Mosley
egpands the issue in the brief to whether the rulings were propet.

Mosley, in making the bad faith claim, highlighté the conduct of the
Appelle;es during the pendency of the litigation and contends their aoﬁons were
improper. The crux of the facts establishing the alleged bad faith occured during
the two mediations in 2013, Mosley observed that Arch and National Union,
separately and together, engaged in bad faith when they attempted to leverage
claims at two mediations by insisting on settlements that were global and not

itemized. Mosley proffers that it was bad faith to fail to negotiate these claims

separately. Further, they are particularly troubled by the fact that atthe second
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mediation only one attorney was set to negotiate on behalf of both insurance

companies and their insured parties. They allege that Atch and National Union

- would not settle unless Mosley, after accepting Arch’s $1,000,000 settlement offer,

reduced their settlement reques"'t from National Union.

It sum, Mosley’s argument is that Arch and National Union’s conduct

during mediation — pooling their monies to make plobal settlement offers and using

one attorney at the second mediation — constituted bad faith and a violation of the
KUCSPA.

 Nonetheless, on September 25, 2013, which was less than two weeks
after the second mediation ended, Arch offered to pay Mosley its $1 million policy
limit in exchange for releasing Jean Coal ”and Loving. Mosley accepted this offer,
and Arch paid the settlement on Noyembei‘ 4, 2013. The language in the
settlement said it setfled all claims against Arch’s insured parties — Jean Coal and
Loving. In August 20 15, Mosley s‘étﬂed their claims against Rex Coal and Dixie
Tuel, National Union’s insured, for $2 million. As an aside, Mosley also 1"éceived
a workers’ compensation settlement from R;agio‘nal. Contracting’s (Mosley’s
employer) insurance catrier.

ANALYSIS
The underlying signiﬂcance' of the KUCSPA is that an insurance

company is required to deal in good faith with a claimant, whether an insured or a
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third-party, with respect to a claim which the insurance company is contractualljz

obligated to pay. Davidson v. American Freightways, Inc., 25 S.W.3d 94, 100

(K. 2000), As one of the only states that potmits a private cause of action for

third~party bad faith claims, Kentucky imposes a high thireshold for such claiims to
be brought before a jury, and trial courts are the gatekeepers to discern whether
claims are mei*itorious. Wittmer v. Jones, 864 8, W.2d 885 (Ky. 1993).

The foundation of the modern commion-law bad faith action was.laid

out by the Kentucky Supreme Count in Wittmer. The Court set forth three elements

necessary to sustain a cause of action for bad faith against an insurer: (1) the

- insurer must be obligated to pay the insured’s claim under the terms of the policy;

(2) the insurer mu.st lack a reasonable basis in law or fact for denying the claim;
and (3) it must be shown that the insurer either knew there was no reasonable basis
for denying the claim or acted with reckless disregard for whethet such a basis
existed. 1d. at 890. The failure to show any of these elements eliminates the bad
faith claim as a-matter of law. Id.

Mosley maintained that 'ciﬂfing two mediations, held in 2013, Arch
and National Union engaéed in bad faith by separately and together attempting to
unfaitly leveragé claims by treating sepatate claims as one elaim rather than

negotiating them individually. Spec‘iﬁcally, the bad faith allegations are based on

- the contention that Arch and National Union made global settlement offers on

-




behalf of all Défendants/App_ellces, and further, at the second mediation used a
common defense attorney to represent them.

 We address the actions of each Appellee during the litigation to

ascertain whether the trial court properly granted the dispositive motions.

I Archand National Union’s Actions

1, Arch

The trial court granted Arch’s_ motion for judgment on the pleadings.
“Under [Kentucky Ruile of bivil Procedure (CR)] 12.03, a judgment based on a
motion for judgmient on the pleadings is reserved for those cases in which the
pleadings demonstrate that one pdrty is conclusively entitled to judgment.”
KentuckyOne H’ealth_, Iric. v. Reid, 522 8.W.3d 193, 194 (Ky. 2017). The purpose
of such a judgment is to “expedite the termination of a controversy w'l;ere the
ultimate and controlling facts are not in dispute.” Id. at 196. A judgment on the
| pleé’din’gs “should be granted if it appears beyond d'ojtibt that the nonmoving party
cannot prove any set of facts that would entitle him/her to ‘f‘:@:lief.’ * -City of Pioneer
Village v. Bullitt County ex vel. Bullitt Fiscal Court, 104 8.W.3d 757, 759 (Ky.
'2003).

Furthermore, the trial coutt is not .1'equire'd to.make any factual
determination because the question is a legal one, Jarmes v. Wz’ksom 95 S.W.3d

875, 883-84 (Ky. App. 2002). CR 12.03 may'ﬁ.e treated as a motion for summary
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judgment, Schuliz v. Gen, Elec. Healtheare Fin. Services Inc., 360 8.W.3d 171,

177 (Ky.2012). Finally, appellate review of a judgment on the pleadings is de

' novo, Scott v. Forcht Banlk, NA, 521 8.W.3d 591, 594 (Ky. App. 2017),

In the matter at hand, we must determine whether the trial court exred
in granting Arch’s motion for a judgment on the pleadings since the trial court
concluded that even if the‘fact,s as alleged in the amended corﬁplaint were true, the
conduct was legally insufficient to support Mosley’s ¢laim fdl* bad faith. |

2. National Union

The trial court granted National Union summary judgment after
permitting aﬁditicnal discovery on the bad faith claims. We recognize that “[t]he
standard of review on appeal of summaty judgment is whethér the trial court
corvectly found thete are no genuine issues of material fact and the moving party is
entitled to judgment as a matter of law.” Carter v, Smith, 366 S.W.3d 414, 419
(Ky. 2012), The review is de novo. Blankenship v. Collier, 302 5,W.3d 665,,, 668
(Ky. 2010).

Mosley contends that National Union acted in bad faith.in
representing Rex Coal and Dixie Fuel, but National Union responds tﬁat because it
asserted defenses to liability including “up the ladder” immunity, causation, the
Jaw of bailment, and comparative fault, its settlement actions did'.pc;'t violate

common-law or statutory bad faith, Further, National Union insists that besides
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disputed liability, its conduct during the court-ordered mediation is'co,nﬁdential,
and thus, this conduct cannot be used to support a bad faith claim.
pointing out that its insured, Rex Coal and Dixie I*:uel, could not be held legally
responsible for Rhett’s death. Even if Kentucky law ultimately found liability on
the part of Rex Coal and Dixie Fuel, because liability, as to all parties, was not
beyond dispute; a jl]l'Y"WOLﬂd still have had to apportion fault among cutrent and
former parties as well as Rhett. For Qxample., a possibility of & comparative fault
dispute existed since Rhett was not weéring a seatbelt at the time of the accident.

Discovery

1. Arch

Mosley claims that the trial court prevented them from engaging in
discovery and obtaining the evidence they needea to prove bad faith, Keep in
mind the original complaint was filed on iu,ne 7, 2011, and the underlying matter

settled prior to addressing the bad faith claims. Thus, even before the bad faith

. matter was addressed more than four yeats had passed. Moreover, Mosley fails to

mention that the trial court stayed all discovery on the bad faith claims on
December 13, 2013, and the stay was in effect until the underlying matier was

fesolved.
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Although the cldims against Aroh’:; insured parties were settled in

2013, the claims égainst National Union were settled later. Itsinsured parties

tontatively settled in August 2015 but continued to negotiate the seitlement
1anguage uniil December 2015, Consequently, when Axch filed its motion for
judgment on the pleadings on September 22, 2015, discovery had just been served,
and more significant, the stay on discovery was still in effect.

Be;cause of the amount of time Mosley had for discovery, their claim
that they were thwarted in their efforts to conduct discovery when Arch tendered
its motion for judgment on ~_t'h‘e pleadings is somewhat disingenuous. Besides, a CR
12.03 motion may be filed at any time “[a]fter the pleadings are olose(i[j.]”-
Therefore, whether disoévery has occurred is not relevant since the motion may be
filed at.any time and is only reviewed for legal issues, that is, de novo. Besides the
timing of the motion for discovery, Mosley never articulated the documents or
depositions needed to respond to Arch’s motion or its possibly impact on Arch’s
motiop.

As explained in James, 95 S.W.Ba a;t 883-84, a motion to dismiss for
failure to state a claim upon which relief ¢an be granted is considered differently
than a motion for summary judgment. Sucha CR.1 2.03 motion should not be
granted unless it appeats the pleading party would not be entitled to relief under

any set of facts which could be proved in support of a claim. Hence, a trial couit is
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not required to niake any factual determination when deciding whether to grant the

motion because thie question is purely a matter of law.

_ Because a CR 12.03 motion tests the legal sufficiency of a claim at o

the ijleadihg stage, Arch’s motion requested a legal ruling on whether Mosley’s
allegations of bad faith were legally sufficient. The trial court concluded that
Arch’s conduct, both during the litigation and specifically during the mediation
sessions, did not legally support bad faith and granted the judgment on the
pleadings. We concur with the trial court’s holding because no amount of
additional discovery would have changed the result.

2. National Union

Mosley claimed that the trial court prevented them from obtaining
adequate discovery fot their bad faith claim against National Union’s insured
patties — Rex Coal and Dixie Fuel. But -aftgi‘ National Union’s initial motion to
dismiss ihe bad faith olaims was denied, National Union timely provided
voluminous discovery material, Infact, it produced over 4,3 00 pages of
documents, Nonetheless, National Union proffeted that many requested
documents were protected by atforney-client privilege and the work product
doctrine. Thus, National Usiion produced a privilege log describing the withheld

docuinents.
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For one year, Mosley did not assert any déﬁcienCy with National
Union’s'disco'vcﬁry‘response. Meanwhile, National Union deposed Jeffery Morgan,
Mosley’s primaty counsel, in tf%?.,.ﬂ?}é?ﬂyin% ‘na’?feiﬁ_.._ﬁ?ﬁ.‘f?ﬂfﬁi.’.fn‘?d.ﬁh@ﬁ.ﬁlﬁimﬂ '
Plaintiffs/Appellants were aware of the WGaliﬁesseS in the claims rag'ainst Rex Coal
and Dixie Fuel. Specifically, Morgan acknowledged that fault could ‘ha-ve been
apportioned to other defendants and that legal bairiers existed from the workers’
compensation coverage.

' Finally, after the one year of inactivity, Mosley filed a motion to
'compei ‘tile documents which were listed in National Union’s privilege log.
National Union responded that these ddoumen’fs we’fe protected by attox'.ney-client_
privilege and the wotk product doctrine. It also renewed its motion for summary
judgment,

Thereafter, the trial court granted summary judgment because no
genuine issues of material fact had been prov’ided by Mosley. In the tiial court’s
grant of National Union’s suininaty judgment fnqtiOn, it explicitly addressed
Mosley’s request for ::{dditional discovery By noting that the issues raised by

Mosley were immaterial to the efficacy of the summary judgment. The trial court

properly denied any additional discovery because Mosley did not demonstrate that |

additional discovery would affect the outcome of the case.




Under CR 56.02, a defending party may move for ;s"ﬁmmary judgment
at any time. Therefore, regarding discove?y_, coritra_i‘y’to Mosley’s assertion, no
requirement exists that discovery be completo before a party may move for
summary judgment. Rather, the only requirement is that the non—m'oving party had
an opportunity for discovery. Carberry v. Golden Hawk Transportation Company,
402 S.W.3d 556, 564 (Ky. App. 2013) (quoting Har’yfard Insurance Gro‘zhgp v,
Citizens Fidelity Bank & Tvisst Company, 579 8.W.2d 628, 63 0: (Ky. App. 1979)).

Given the history of this litigation, Mosley had sufficient opportunity
_and ye;a,r’sv to coriduct discovery. First, Mosley had time to discover evidence
‘ relatc;d to the ostensible liability in the original case. Two dozen depositions were
conducted, whi@h included six expert depositions, and numerous filings were made
about the varied and complex liability issues. The complaint was amended in 2013
to add the bad falth claim, and although the trial court stayed discovery on the bad
faith clain during the resolution of the undetlying matter, discoﬁery‘ on that issue
commenced in February 2016, (Asnoted, National Union 1'esp0nded with
voluminous records.)

Between the length of the original liabili.ty action and Mosley’s
sixteen months to conduct additional discovery on the bad faith claim, they had
adequate time for discbvery, Hence, the trial court did not-err in'denying further

discovery fiom National Union after it granted summary judgment. The frial
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court’s reasoning was that any additional discovery would not have enabled

Mosley to meet the élements to suppot a bad faith claim under KUCSPA. Mosley

~ presented no affirmative evidence that any genuine issue of material facteven

existed to suppoit the bad faith claim.

Conséquently, the trial coust’s decision to grant National Union’vs
motion for summary judgment was legally sound since Mosley was unable to
supply geﬁuir{e issues of material fact to support the elements vof bad faith.
Accordingly, the trial court did not err in denying additional discovery.

1. Bad Faith Claims

1. Arch

We begin with our discussion of the bad faith claims with Arch’s
situation, Mosley maintains that the amended complaint stated a cognizable cause
of action with sufficient supporting evidence to support comiilo’ﬁélaw bad faith,
statutoty violations under KUCSPA, and civil conspiracy to survive a judgmient ot
the pleadings.

To suppott the bad faith claims_,‘MOSley stated that Arch made a
global offer of settlement for both Jean Coal and Loving. Ostensibly, the offer was
improper because it was a global offer. But Arch countered 1':hat it insured both
Jean Coal aid Loving, and therefore, had a duty to represent both patties. Thus,

accoiding to Arch, Mosley put it in an intolerable position by suggesting it settle at
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poliey limits for only one client. In doing so, Mosley complétely discounted

Arch’s authorized representation of dual clients. Arch believes it rightfully refused

coverage. We égreeand believe that Arch exhibited no bad faith in refusing to
negotiate policy limits for only one client.

Then, Mosley argued bad faith o‘céurred at the second mediation
because a single attorney represented all the parties, which created a conflict of |
interest. Arch counters that after it offered its policy limits at the first mediation,
which was rejected by Mosley, it Wasrunnecéssggy for its adjuster to attend the
second mediation and that the Defen;lants/Appellees voluntarily chose to be
represented by common counsel at the second mediation.

It is impotant to keep in mind that although the Defendants/Appellees
wete separate small businesses, they were owned and mapaged'by a common
group of family memibers. Hence, they putsued common and similar defenses to
Mosley’s demands and in doing so did not act in bad faith,

2. National Unior

Next, we address the bad faith claim against National Union.

National Union argues that the disputed liability precludes the bad fajth claims
since it had an obligation to defend its insured; and Mosley improperly based their

bad faith claims on alleged conduet during a court-ordered mediation, which is
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* litigation conduct occ,urriﬁg- during a confidential mediation. Thus, Mosley’s bad

faith claim lacks any genuine issue of material fact to support a bad faith claim

Mosley contends that the actions of the two insurance companies
during the mediations were without a reasonable foundation and a violation of

Kentucky Revised Statute (KRS) 304.12-235 entitling them to prejudgment

interest-and attorney’s fees. Moreover, they aver that the conduct of Arch.and

National Union amounted to civil conspiracy.

3. Wit;"mer-test o N ‘ o

Both Arch and National Union assert that Mosley’s challenge of the
irial court’s prders which granted judgment on the pleadings and summary
judgment on the bad faith and civil conspiracy claims, were insuppottable. They
argue that Mosley’é bad faith claims do not mest the standards of the Wittmer test,
which established the criteria for a third-party bad faith claim

To prevail on a bad faith claim and civil conspiracy under Wittmer,
Mosley must prove thiee elements — (1) an insurance company’s obligation to pay
under the policy; (2) an insurance company’s lack of a reasonable basis:for
denying the claim; and (3) an insuratice company’s knowledge that no reasonable
basis existed for denying the claim é_r actiﬁg with reckless disregard toward the

clait, Wittmer, 864 S;W .2d at 890. Besides addressing these three prongs,
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Mosely must also establish more than a technical violation of KUCSPA. They
must demonstrate that the insutance carviers’ alleged improprieties caused actual

damage to them and the actual damage was ouirageous. Motorists Mu, Jns. Co. v.
Gluss, 996 8, W.2d 437, 452 (Ky. 1997), as modified (Feb. 18, 1999), and haldiff;g
modified by Hollaway v. Direct General Insurance Company aof Mississippi, Inc.,
497 8,W.3d 733 (Ky. 2016).

Mosley’s bad faith claim is based on the allegation that the insurexs in
this matter engaged in “unfair leveraging.” Mosley believes that uri’dser the Witimer
standards, they have a colorable claim for bad faith regarding what charactetizes as
“unfair leveraging” on the part of the insurance carriers.

The evidentiary threshbld is high 'for bad faith claims. BEvidence must
demonstrate that an insurer has engaged in outrageous conduct toward its insured,
Holloway, 497 S.W,3d at "7‘3 8. Absent such evidence of egregious behavior, the
tort claim predicated on bad faith may not proceed to ajury. United Services Auto.
Ass'nv. Bull, 183 8.W.3d 181, 186 (Ky. App. 2603), as modified (Jum;, 27, 2003).
We now turn to the elements for a bad faith claim:

a.,) Duty to pay the claim

A bad faith claim is not supportable if the insurer-lacked a contractual
obligation to pay the claim under the terms of the insurance policy. Wittmer, 864

S.W.2d at 890. Although Arch defended its insured and provided a de’fenée, under
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its contract, it had no contractual duty of indemnification for “bodily injury” to a
leased employee based on the exclusionary languége in the policy. Accordingly,
* Avoh had no iy to pay for Rhete’s bodily injury, Thus, the it prong of the
Wittmer test, obligation to pay the claim, was not mét, Still, Arch acted in good
faith to resolve the Mosley’s claim against its insured.

Likewise, National Union was not obligated to pay its insureds’ claim
since liability was not reasonably clear, the first prong of the Wittmer test,

Mosley seems to conflate Wittmer’s “obligation to pay”™ element with
insurance coverage. Tlle obligation to pay prong references the insured’s
insurance coverage not the insured’s liability. Thetefore, both Arch and National
‘Uni_on provided insurance coverage for the partios if the parties were liable. The
dispute rested on liability. This leads us to the second prong of Witimer.

b.) Beyond dispute |

Under the KUCSP-A, liability is iinpos‘_ed for failing to make good
faith efforts to “effectuate prompt, fair and equitable settlements' of claims in which
[insured’s] liability has become reasonably clear].]” KRS 304.12-230(6).
© “[R]easonably clear” has been interpreted by the Supreme Court as “beyond
dispute[.]” Coomer v. Ph’elps, 172 S.W.3d 389, 395 (Ky. 2005). Indeed, the statute

only requires that an insurer make a good faith attempt to settle any claim, for -
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whic'h liability is beyond dispute, for a reasonable amount. Id. Wlth this proviso
in mind, we review the issue of liability in this matter.

_ Arch gild not v1olate I§g§§PA because liability on the part of Jean -
Coal and Loving was not reasonably clear or beyond dispute. First, the exclusivity
of the Workers’ Compm‘asation Act may have provided Jean Coal immunity.
Second, as noted, when liability is not beyond dispute, an instwer has no duty to
settle a claim. Id. Therefore, if liability is not beyond dispute, there can be no bad
faith claim as a matter of law because the insurer does not lack a reasonable basis}
inlawor fact for bhallengmg the clann -

And National Union provided undisputed faot‘; that the case had
debataﬁle issues of liability ‘in‘cluding the complexity of the unclei'lyi;jg matter and
signiﬂoéntissues about the allocation of fault among the parties and Rhett himgelf,
as well as other entities and individuals.

As stated in Holloway, 497 S‘.W.S‘d 733, if theie is a dispute over

liability, an insurance casrier is entitled to forgo any effort to settle and may take a

dispute over liability to a jury. Additionally, the Court therein concluded that

“settlements are not evidence of 1egél liability, nor do they} qualify as admissions of

fault],]” undu Kentucky law. Id. at 738.

Mosley utes FEarmland Mut. Tns, Co. v. Johnson, 36 8. W.3d 368, 374~

75 (Ky. 2000) for the proposition that a bad faith claim can proceed even where the
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undetlying claim was “fairly debatable,” But that is not the holding in Farmland.

In Farmland, liability was not disputed; rather, the liability was clear and the

insurance company’s actions were oppressive. Consequently, in the case atbay,

Farmland is distinguishable, It involved a first-party clain rather than a third-
party claim and did not involve an insured’s liability for loss. Farmland’s liability
to pay the logs was undisputed, but the insuier misrepresented the e}-{tent of
coverage. Inthe case at bat, it is a third-party _olai'm_anid. liability was fiercely
contested,
* Hence, Farmland did rot set  new standard for bad faith claims but
merely clarified Wittmer and applied it to cases where liability was not disputed.
When liability is clear or “beyond dispute,” a claim must be paid. See Phelps, 172
SW.3d at 395. But when lability is not clear or disputed, an insurer may pursue
its defénse and contested liability until its duty under KUCSPA is triggered. Lee v.
Medical Protective Company, 904 F. Supp. 2d 648, 654 (B.D. Ky. 2012).
The trial court determined that Mosley’s claim against Arch and
National Union failed to meet the second prong of Wittimer, and we agree.
¢.) Damages and/ov outrageous conduct |
' Finally, Mosley’s allegations of bad faith do not meet the necessary

high standard to be considered bad faith in Kentucky. A bad faith claim under
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Kentucky lawis a p\;nitive action, and hence, the underlying conduct must be
sufficiently egregious to warrant punitive damages. Hollaway, 497 8.W.3d at 739.
which are a prerequisite to a bad faith claim. Glass, 996 8,W.2d at 452, Nor have
the allegations established conduct on the part of the insurance carriers that is so
outrageous that punitive damages are justified. Id. Mosley never pled any actual
dam,ageé based on their bad faith claim, and they received policy limits from Arch

and another settlement from National Union, Second, Mosley has not highlighted

~ any outrageous conduct on the patt of the insurance carrjers. Thus, the trial coutt

correctly recognized that the conduct of Arch and National Union during the
settlement process was not outrageous nor requiring of punitive damages.

Lastly, we ditect our attention to the specific claims by Mosley of
unfair leveraging, global offers, and ere:ating a conflict of interest. Mosley
suggests that the insurance carriers violated KRS 304,12-230(1 3). While it is true
that under KUCSPA: “[flailing to promptly settle claims, where liability has |
become reasonably clear, under one (1) portio‘n-‘qf the insutance policy coverage in
order to influence settlements under other portions of the insurance policy
coveragel,]” is considered an unfair settlement practice, that is not what happened
i this case. KRS 304.12-230. Arch did not leverage the payment of a claim under

onie coverage to obtain a favorable seitlement of a second claim under a different

9D
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coverage "in the same policy. Rather thag leveraging; its coverage to influence the
settlement under other parts of the policy, it, in fact, covered both insured parties,
Jean Q;Qélﬁnfi,.Lwing,_,;y}}ééx the same coverage in the policy. |
Mosley?s bad faith complaint is predicated not on the amount of the
settlement offers, but on Arch and Nati‘onai Unioﬁ’s refusal to negotiate the
respective claims againstthem separately. Ifignores the facf that both insurance
carriers had a legal obligation to obtain releases from all insured parties to avoid

. subjecting any one of them 1o an excess verdict. See Shaheen v. Progressive

* Casualty Insurance Company, 114 F. Supp.3d 444, 449-50 (W.D. Ky. 2015), aff’d,

673 Fed. App’x 481 (6th Cir, 2016).
’ The legal ramifications of this situation were explained in Kentucky

Motor Vehicle Insurance Law:

An insurance company can sometimes be placed in a
position where it has two courses of action, one of which
will place it in jeopardy of a traditional bad faith claim by
its own insured, and the other of which will place it in
jeopardy of a first-party claim by an accident victim.
This will ocour where plaintiff’s counsel makes a
demand for the payment of policy limits, but refuses to
release the individual insured in return, Although each
case will turn on its owi facts, it would appear that,
because of the insurer’s duty to its policyholdet, it w1ll in
most cases be safein refusing such a demand,

Ky, Motor Veh. Ins. Law-§ 8:2 (2017-2018 ed.) (footnotes omitted).
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Significantly, Mosley has never established that global offers on

behalf of multiple insureds are prohibited by KUCSPA or Ken’aidRy law. The

‘prohibition on “leveraging” under KUCSPA applies only to attempts to condition

settlements u'nc’ier one portion of an insurance policy on another portion of an

insutance policy w’heré liability has become 1'easonab1y/clear.v .S’eeKK'S"3&)4.12w

230(13). As clarified, that is not the case here.

Seéo,nd, Mésley contends that a conflict of interest occurred wheti one
attorney represented all Defendants/Appellees at the second mediation,

_ Additionally, I Mosely assexts that this behavior was outrageous. A conﬂlot of
interest is ameliorated when all parties agtee to 1‘-ep‘resentat10n by an attorhey.
Since, here, these parties agreed to have one attorney represent them at the
mediation, the act did not trigger bad faith, Moreover, Mosley lacks standing to
assert a conflict of interest for these clients against their atforneys. |

Indeed, shortly after the failed second mediation, on November 4,
2013, Arch paxd and Mosley accepted its $1 million-dollar policy limit to settle
and release all claims against Jean Coal and Loving. And later, Natlonal Union
settled with Mosley for $2 million for Rex Coal and Dixie Fuel, Itis difficult to

posit a bad faith claitm whe both insuiance catriers made robust settlements with

Mosley,
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Lastly, the disputed liability in this matter is quite complex. The
issues include, among others, “up the ladder” immunity in workers’ compensation,
control of the truck for over one yeat, apportionment of liability among the
‘Defendan’r/Appél'lees, and other parties, the proof that RBX Coal or Dixie Fuel had
'I;nowledge about the truck’s condition, and cmnparativefaultépportioned to Rhett
for failure to weat a seatbelt.

In sum, the actions by Arch and National‘lnsurar,l:,‘ce in this dispute do
not support a legal claim of bad faith. Hence, the trial count, in granting the
Judgmem on the pleadings, observed that even if the facts asselted agamst Arch
were true, its conduct was legally insufficient to maintain a claim fm bad faith, a
violation of KUCSPA, civil conspiracy, and punitive damages. When the frial
coutt granted National Union’s sunmary judgrient, it noted thatMOs‘l_ey could
Ppresent ho genuin‘e issiies of material fact to support a common-law bad faitﬁ
claim, a statutory bad faith claim, or civil conspiracy. We agree and affirm the
tridl court’s grant of.the judgment on. the pleadings.

d.) Mediation

Finally, it is important to examine the process of mediation since
Mosley’s allegations of bad faith rest on Defendants/Appellees’ conduct during

mediation. Public policy provides that mediation discussions are confidential,
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Consistent with this public policy, the Kentucky Supreme Couit has adopted model

mediation rules. Kenticky Farm Bureau Mut. Ins. Co. v. Wright, 136 S.W.3d 455,

Casoky.200.

National Union argues, based on Knotts v. Zurich Insurance
Company, that insurer’s litigation conduct cannot be used to establish bad faith,
Knotts v. Zurich Insurance Company, 197 8.W.3d 512, 518 (Ky. 2006). Therefore,
Natioﬁal Union posits that mediation and litigation conduet should not be the basis
of a bad faith claim. Whether mediation is litig,atibn‘or Séttlément practice is
bellayi;)1"ié,f0L1nd in the (L“ivil Rules of Procedure, nothing in these rules ditectly
addliesses conduct during mediat;on.. Id. at 522. Nor does National Unién cite any
case law that mediation is part of litigation rather than settlement process. We' |
believe National Union’s suggestion that conduct during mediation is merely
litigafi'on conduct is not persuasive since mediation is used at all siages of a case
and outside coutt acfions, too, |

%To be sure, the chilling effect on cornpromise negotiations that

| [Kentucky Rules of Bvidence (KRE)] 408 was designed to curb would temain in

full force should we allow the contents of those discussions to form the basis for a
new action.” Norfon Healthcare, Inc. v, Deng, 487 S.W.3d 846, 854 (Ky. 2016).

According to Model Mediation Rule 12, mediation sessions are confidential. The
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tule states that “[m]ediation shall be regarded as setflement negotiations for

purposes of K.R.E. 408.” Generally, evidence of compromises or settlement

 agreements are inadmissible at trial because the law looks with favorupon .

settlement of coniroversies, Green sz‘v‘er Elec. Corp. v. Nantz, 894 S.W.2d 643,
645 (Ky. App. 1995), as modified (Mar. 17, 1995) (citation omitted).

| Further, courts recognize the importance of confidentiality in
mediation. For instance, the Sixth Circuit Court of Appeals noted that, “[t]he
integrity of the mediation process depends on the confidentiality of discussions and
offers made therein.” Goodyear Tire & Rubber Co, v, Chiles Power Supply, Inc.,
332 F.3d 976, 979 (6th Cir. 2003) (citation omitted). The bad faith and civil
congpiracy claims proffered by Mosley are based entirely on the confidential
settlement offers and conduct during mediation sessions.

. Because the actions during the mediation are confidential, the bad
faith clainis fail for the reason that none of this conduct would be admi,ss’ibl,é_. In
sum, thatfia’l court properly granted the motion for judgment on the pleadi.ngs and
the motion for summary judgment because the source of Mosley’s bad faith claims
relies on conduct during mediation, which is confidential.

e.) Civil Conspiracy
Mosley also makes a claim of civil conspiracy against Arch and

National Union. To prevail on a claim of civil conspiracy, the proponent must
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show “a corrupt or unlawful combination or agreement between two or more

persons to do by concert of action an unlawful act, orto do a lawful.act by

“’ﬂawful means.” Peoples Bank OfNoﬁhemKeﬂWWnc v. Crowe Chizekand

Con LLC, 277 §.W.34 255, 261 (Ky. App. 2008) (quoting Smith v. Board of
Education of Ludlow, 264 Ky. 150, 94 8.W.2d 321 ;‘325 (1936)).

The burden of proving conspivacy is inherently difficult and requires
that the party alleging the conspiracy prove every element of the claim to prevail.
James, 95 S.W.3d at 896. The charge that Aich and National Union used one
attorney during a mediation session does not establish civil conspiracy. Mosley
did not establish a scintilla of evidence of an unlawful dgreement to perform an
unlawful act. To succeed on proving civil conspiracy by the insurance cartiers,
Mosley must provide a factual basis of an agreement to-act overtly unlawful in
furtherance of the agreement. No facts were provided,

Accordingly, the trial court properly granted Axch’s motion for
judgment on the pleadings and National Union’s summary judgment o_n,the issue’’
of civil conspitacy. Such a charge requires Mosley to show that Arch and National
Union acted toge’ch_ér to commit an underlying crime or tort, See Janes, 95 8.W.3d
875. ﬁere, Mosley did not prove that the parties acted together, much less in bad

fajth,

-28-




As an addendum, we will not address Mosley’s suggestions that
National Union’s brief should be stricken because of a mistaken citation to an
unpublished opinion, Cincinnati Insurance Company v, Hofineister, 2004-CA-
002269-MR, 2008 WL 4601140 (Ky. App. Oct 17, 2008), opinion not to be
published (May 13,20 69)... Neither the trial coﬁltt nor our court relied on this
decision. Thus, even if error existed, the error would be harmless.
CONCLUSION
It is indisputable that an insurance cartier that does not act in good
 faith to achieve fair and equitable seftlements of claims where liability is |
reasonably clear viclates KUCSPA. Nevertheless, this Act doe's‘ not mandate that .
an insurer’sproposed settlement amount must provide the amount that 4 plaintiff
claims for compensation. Phelps, 172 S,W.3d at 395. As stated by the Ke,ntuai(_y
Supreme Coutt, “KUCSPA only requires insurers to negotiate reagonably with
vespect to claims; it does not require them to'acquiesce to a third party’s demands.”
Hollaway, 497 S.W.3d at 739,
KUCSPA necessitates that an insurer makes a good faith attempt to
seftle any claim, for which liability is beyond dispute, for a reasonable amount. Id.
Here, Mosley aft‘empts an unwarranted expansion of the statutory bad faith cause

“of action with mere innuendo. Moreover, Mosley alleging bad faith without
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demonstrating any outrageous behavior, which is required for punitive damages,

fails the Witimer test for bad faith.

_ We affirm the decision of the Hatlan Circuit Court granting Arch’s

motion for judgment on the pleadings and National Union’s motion for summaty

judgment. It properly granted Arch’s motion since Arch’s conduct was legally

adequate discovery.

ALL CONCUR.
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OPINION
KRAMER, JUDGE:

%1 “The Waryen Circuit Court entered judgment in
conformity with a jury verdict dismissing, with. prijudice,

Terry Hale's claim of bad faith against the appellee, *

Motoidst Mutoal Insurance Company {(“Molorist™), Hale
now appeals, ! arguing the civeuit court cominitted srror
in admitting cortain evidence “during trial. Rinding no
“error, we afficm,

On May 24, 2008, Hale was operating a motor vehicle
owned by Hale General Contracting, Tnc., on & public
road in Warren County, Ientucky, wheéi he was involyed
in a-motot vehicle accldent with another vehicle driven
by Joyce Button, At the time, Flale had & pelicy of
inswrance with Motovist Mutual Insurance Company
which provided uninsured and underinsured (UM/UIM)
coverage. He initiated an action in Wavren Clicoit Couit
on May 20, 2009, agaiiist Motoxist for UM/UIM coverage
because the cost of treating his injuties resulling from
the accldent exceeded the $25,000 limit. of Button's auto
iisutance poligy:

Discovery commenced, and Hale first itemized the extent
of his damages on January 12, 2010—an amount. he
alleged was $1,394,656.84. The circuit court directed the.
puities to miediation, and mediation was held 6n January
10, 2012, In his brief, Flale describes what happened
next as follows: At this mediation, Mototlst fatled and
refused to mediate and negotiate in good faith; therefore,
al the conclusion of the mediation, the Hales iunediately:
‘prepared -and filed a motion to-amtend their complaint;
asserting a first prarty bad faith claim against Motorist.”

Shortly thereafter; the circuit court bifureated Hale's
action and a jury tuisl wds set for theamonth of Septembet,
2012, for the sole purpase of resolving Hale's UM/UIM
claim, One month piior to the trial date, Motorist offered
Hale $50,000 to setile, Hale vefused, The tiial proceeded.
with Halé and his spouse (who claitned loss of consortium
due to the accident) colleetively asking for a maximum
amount of §856,905 in damages, A juryultimately rejected
the Joss of consortiuin claini and awarded ‘Hale $300,000
for past and future pain and suffering; $33,750 i medical
exponses; and $45,000 in past and future cconoiice loss,
TTale's total fecovery was roduced, however; by 15% for
his comparative negligence in fpiling. to wear a seatbelt,
and ‘was furthoy rednced by $35,000 to yeflect his receipt
of $10,000 in no-fault benefits and Button's $25,000 policy
limits. Accordingly, (he net sum of his recovery was
$286,838. Motorist filed f10 appeal,

Ta Januaty of 2015, Hule's bad faith claim againat
Mototist proceeded to {rial. The: cirouit court ultimately
dismissed this elaim with prejudice after g jury made
ilie following findings: (1) Motorist had not failed to
adopt andimplemént reasonabile standards for the prompt
investigation of claiins arising under insurance policics;
(2) Motorist had riot refuscd to pay Hale's claitns without

WESTLAW @ 2017 Thomson Reuters. No claim o orlginal U.8. Gevernment Woiks.
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conducting a reasonable jivestigation based upon all
available information; (3) Motoist had ot violated its
duty to attempt in gOOd fiith to éffectuate a prompt,
fair and equitable seitlement of a clahm in-which linbility
had become reagonably clear; and (4) Motorist had ot
gompelfed Hale to institute litigation to tecover amounts
due wnder an fnsuratics poliey by offeting substantially

les¢ thati the amount Hale ultimately recovered in his
lawsuit,

%2 Hale's arguments on appeal are two-fold. Fivst, he
contends the cirouit court commitied reversible exror
by allowing Motorist to iniroduce evidence regarding
it fiegotiations with Flale and the parties' settlement
positions during and after {heJanuasy 10,201 2 mediation,
This, he assetts, is because Kentucky Rule of Evidence
(KRE) 408% provides. that scttlement negotiations ate
abvays inadmiissible. Second, Hale argues the circuit court
committed reversible ertar by also allowing Motorist to
introduce-cxpett opinion evidenge that tended to prove
fie had exaggerated his estimdte of economic damages
Fesilfing from Thie May 24, 2008 iiceideit, and Hhiat hg Tiad
also been comparatively negligent i causing the accident
and a large extent of his own injuries by failing to avoid
or lessen the severity of the accident by keeping a propel
Jookout, and by admittedly falling to wear a seatbelt,
Hale assorts this expert evidence became irrelevant for all
putposes after the jury in the Septembet, 2012 trial found
in his favor,

Both of Hale's argumernts iave 6 inerit becanse they are
predicated upon amisapprehengion of the jssues presented
jn the January 2013 trial, Tareemphasize, the overarching
issue was whethei Motoxist committed the tort of bad
faith by denying coverage and otherwise failing to offer
Hale an Adequate setlement ptlot to the September 2012
trial date. The essential clements of such an astiofr—
slements which are riot referenced or disoussed in Hale's
brief—were explaiited in Witimer v. Jones, 864 S, W.2d 885
(KKy.1993) as follows:

[Aln insured. must prove three.
elements fn ofder to prevail against
sn insufance company for alleged
~réfu,sa‘l in bad faith to pay the
jusureil's clajm: (1) the insurer must
Be obligated to pay the claim vnder
the tenms of the policy; (2) the
insurer must lack a reasonable basis

i law or fact for denying fhe
claim; and (3) it must be shown
that the. insurer either lnew these
was 1o reasonable basis for denying
the ‘claim or acted with teckiess
disregard for whether such & basis
. existed . [Aln insures fo ... entitled
to chiallenge a claim and fitigate it if
the claim is debutable on the law or
facts,

74 at 890 (quoting Federal Kemper Jns. co.
Horback, 711 $:W.20 844, 81647 (<. 1986) (Lsibson,
T, dissenting)).

As to-Hale's fiyst argument, Motorist did not introduce
evidence of its settlement niegotiations with Hale to prove
elther its lability for or the invalidity of Hale's UM/UIM
claimt or its amount. KRB 408 prohibits. such a use fox
this type of evidence. Moreover, doing so woitld have
been pointless because the priox jury verdict following the
September 2012 trial (which Mototist never appealed) had
already résolved the mattes of Motosist's Jiability.

Instead, it is readily appavent frotm the record that
Motorist introduced this evidence for “another purpose”
that the language of KRE 408 does not prohibit.

Specifically, Motorist used fhis evidence to establish

that any failure on its pact to offer -4 setilement
with Hale between the January 10, 2012 mediation
and September, 2012 trial did mot injure Hale in any
cognizable way. It demonstrated (1) all of Hale's multiple
settlement demands, which tanged between $1.3 million
and $400,000, were well in éxcess. of what he eventually

"recovered in his UM/UIM judgment; and (2) Hale

admitted, over the course of his deposition testimony,
that he never would have settled for the amount he was
awarded in his UNHUIM judgment,

¥3 Mototists also points out in its brief that the tort
of bad Faith can waxiait punitive damagpes and requires
proof thiat an instivet engaped in outrageous conduet due
to an evil motive ot reckless Indifference. How a juty can
be expecled to determine whethcij thé insutet's sottiement
conducl was oubrageous without kiowling something of
its negotlations with the ifisared ls, as Motorists notes,
& mystery. The circuit coutt accordingly did not viclate
KRE 408 by sdmittitig this evidence, and Hale cites no
rule of law that othetwise would fiave exchuded i,

TRETLOW © 2017 Thomson Routers. No claim to orlghal U8, Governmant Waorks,
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Tale's second avgument similarly wiisses the mark, To
begin, Hale cites no rule of law standing for the
proposition that svidence, once disbelleved by a jury
at some: point in time; ceqscs to be cvidencé for any
and all purposes thereafter. This Is because no suchi rule
of la exists. Furtherinoge, by reintroducing the expert

~eyidence it had’ prcv3011§1y‘iutrod11C€d i the September;

2015 UM/UIM trial; Motosist was tot attempiting, ds
Hale repeatedly insists throughout his buief, to retry the
UM/UIM action.

Tustead, Motorist introduccd this evidence beeavise it was
relevant to. the second element of the tort of bad faith,,
which requires an insuler to “lacl a reasonable basis in
liw or fact for denying the claim,” Witimer, 864 8,w.2d
at 890, A centeal issue in the January 2015 trial was
whether it was réasonable [or Motorist to xely upon its
owri expotts’ assessments of the facts and ciroumstances
of the accident, Hale's injuries, and Hale's estimates of
econoriic loss ns a basis for refusing to settle with Hale
prior to the September, 2012 trial date,

At or about the time of the Jamiary 12, 2010 mediation,
these éxperts had opined to Motorist that Hale had
overestimated the econotnic. damages component of his

Footnotes
1 Hale General Conlracting, Inc,, and Brend
Hawaver, both of thiese parles wore dism
any legal Interest In the outcome of this appeal,
KRE Rulp 408 provides:

Evidence of:

{1} Furnlshing or offering or pramising to furhish; or

or promising to accapt
h was dis_put,éd as to elther validily or amount, s not admissible to prove liabillly for or
Evidence of condust or slatements made in cormpromise negotiatiorts Is likewise
exolusion ofany evidence othsiwisa discoverable merely bacause Jt s
latlons. This rule also does not require exclusion when the evidengs Is

(%) Accepting or offering
compronilse a olalm whic
fnvalidity-of the clalm of Its armount.
rot admissible. This rule does nol requive the
presented In the course of compromise nagol

offered for another purpose, such a8 proving blas or pr

vatious settlemient demands, and that Hale had been
comparalively negligent in causing the May 24, 2008
aceident and inost of his fesulting njurles. Hale does
not quesfion these expetts' respective. qualifications or
the methodologies undexpinning thelr conclusions; Hale
does ngt avgue it was nnreasonable for Moforist. to
ligve xefied upon Uhese experts' conclusions ‘as a basts
foit determining, under the facts, that it had a legitimate:
comparative negligence defense; and,as noted in Cirp v,
Fireman's Find Tns, Co,, 184 S.W.2d 176, 178 (KKy.1989),
an insarande carvrier fias no duty to settle if doing so would:
foico it ta “abandon legitimate defenses.”

We have addressed the breadth of Hales appellate
argwinénts and have determined they ate withoul ‘inerit.
The Wartant Cigcuit Cout is thevefore AFFIRMED.

NICKELL, JUDGE, CONCURS.
COMBS, JUDGE; CONCURS IN RESULT ONLY,
All Citatiolls

Not Reported in §.W.3d, 2016 WE. 1068997

g Hale were listed as partles below and were Ilkewlse added as appsilants.-
Isséd as plaintiffs prior to the tral of Hale's bad faith clalm, and neithet has

@ valuble consideration i comprorlsing or attempting to

gjudice of a witness, negallving a contentlon of unduse delay,

of proving an effort to obstruct a orlminal investigallon or proaecutlon.

RETS

End of Dosuiment

v
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Refore LAMBERT, MQORE, and WINE, Judges.

OPINION AND ORDER

LAMBERT, Tudge.

%{ Hamilton Mutual Insuraiice Company {hereimalter
“Hamilton Mutual”) appeals. from 2 Jury werdiot -in.
fayor of Flaclon Barnett, finding that Hamilton Mutual
acted in bad faith by delaying payment on a. policy
fFor underinsured motovists coverage, Hamilton Mutnal
addittonally moves this Coutt to remove RMC Insurance

Company from the style of the case, For the reasons set
forth herein, we giant the motion to dismiss EMC as &

party o the appeal, and we affirm in partand yeverse in
part the judgment below.

Steveri Ray Baweti was a passenger in a fatal head-on
collision on Junc 2, 1995. '_Ihc drivers of both vehicles were
intoxicated. The éstates of all five of the young mett kifled

_in the:accident filed various Jawsuits in Marion Cirouit

Conrt, which were promptly consoliduted into obe action.

Harlon Bagnétt; Steven's father and adminigtvator of
Steven's estate, filed aii underinsured motorist Insyrance
olaim (hexcinafter “UIM™), requesting the full policy
Jimits of $900,000,00 in May of £996. Siinuitaneously,
Barnett filed a coinplaint in Marion Clroult Court seelcing
damages as a gesult of his son's death, On Degember
6, 1996, the Magion Circuit Comit issued an order
stating that -(1) Steven was at all times & resident of
the Bameit household; (2) it was uncontested that the
Barnetts fiad UIM coveéfage on fliree automobiles and
paid premiums for all three vehicles; (3) there was UIM
coverage of $300,000,00 per vehicle; (4) “stacking’” was

‘aliquzilile wttder Kentucley law;and therefore (5) there was

$900,000.00 available in UIM protection.

On Januaty 9, 1997, Barnett's attorney senta letter fo one
of Hamiilton Mutual's altorneys demanding settlement
for the policy limits of $900,000.00. Hamilton Mutual
responded to this demand in a letter dated January 31,
1997, which proposed a striiotuted. settloment with a
presént value of $200,000.00, The letter explained that
there were bwo coticerns with Basnelt's glaim, Fivst, Steven
was riding with an intoxicated driver, which invoked
comiyparative nepligence, Second, while Bainett could
claim damages in gxcess of -$2,000,000.00, the reality was
that conservative juries in Keitucky aire! Marion County

specifieally rarely aiarded such substantial verdicts in

wrongful death cases, especially where Hability was not

olear, Barnett rejected this offer.

On hily 14, 1997, Bamett lowered his demand to
$850,000,00. Mediation was neld on Novembex 7, 1997,
with all parties to the consolidated action belng present.
Aga vesult of the mediation, Baynell reduced his demand
t §775,000,00, aird Hamilton Mutual offereda steuctured
settlemeit with . present value of $300,000.00, Barnett
rejested thiis offer,

With o tifal date set for January 9, 1999, Batuett resurned
settlement negotiations. T eatly December 1998, Barrett

\WESTLAW. @ 2017 Thomson Reters, No glaim to orlginal 1,3, Governimant Works,
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made & $690,000,00 settlement demand and indicated
that he wag not Interested In a stiuctured, settlement,
Hamitfon Mutual esponded to this demand with an
offer-of a structured settlement with a present yaliue of
$410,000,00, Oxi Deceinber 21, 1998; Barnettveduced his
settfiirient demand to$675,000.00, and Hamilton Mutual
. rc,spouded.thc;foilo_wing.day with an offer of a struetured
settlement with z present valua of $500,000.00, Baxnett
‘again vefused, A follow-up letlor reiterating the initial
conicerns Flamilton Mutnal had regarding Barnett's claim
was thén sent, which concluded by wrging Barnett to
demand, $587,500.00, the midpoint between the parties
Jast: settleinent ‘positions. “This demand was forwavded
to Hamilton Mutual and, oh Januaty 8, 1999, the
pattics settled for an unstructured gettlement amount of

$587,500.00,

#2 The complaint in this action was filed January 4, 2000,
and p‘r‘c:b’e,édédlo trial September 23, 2006, Bainett alleged
that Hamilton Mutual violated its duty 10 exereise good
faith in the handling and settlement of his UIM claim,
Furfhermiore, he asserted that Hamitton Mutual vioJated
duties established under the Unfair Claims Settlement
Practice Act and the Consummer Protection Act. Batnett

contended ‘that -said actions were done fraudulently,

maliclously, intentionally, oppressively, and with reckless
disvegaid of his rights, He complained that he.sugtained
flie: following damages; 1) enormous amount of paln,
suffering, and emotional distress; 2) embarrassment and
humiliation; 3) court costs and legal expenses; and 4) loss
of interest and investment income on {he mouey ultimately
settled. He also clalined that he was entitled to recover
puiitive damagesagainst Hamilton Mutual,

At trial, Flamilton Mutnal asserted that it had relied
o the experience of its attorneys i handling wrongful
death claims to place a reasonable settlement value on the
Barnett claim. On September 27, 2006, a jury returned a
verdict ju favor of Barnett with an awaid of $150,000.00
for 1655 of nterest and investment income; $5,000.00
for legal costs expended in the underlying case; and
punitive dainages jn the amount of $600,000.00, The conrt
subsequently awarded Barnett an additional $195,833.33
pursuant to KRS 204.12-235for legal expenses incutred
in the underlying-action. This appeal followed,

Hamilton Mutpal fist atgues that the trial court erved ifn
admitting. evidence of Jitigation conduct and setilemnent
offers in cantravention of the Kentucky Supreme Court

decision in Kuotts v. Zurich Ins. Co., 197 S.W.3d 512
(Ry,2006). We disagree,

Abuse of disctetion fs the proper standatd of review
of a trial comls cvidentiary rulings, See Woodard .
Comuionwedlth, 1478 W 3d 63,67 (Ky.2004). The test for
abuse of disoretion is whether' the b (judge's decision was
arbitrary; unreasonable, wafair, of uns’uppo‘rted by sound.
legal principles, Commonwealth v. Bnglish, 993 SW.2d
941, 945 (Ky.1999).

In Knotts, the Kentueky Supreme Court held that,

[tihe commencement of litigation
by the filing of a compldint, even
when the claim adjustment process
35 underway, [ ] does not change
the fundamental nature of what
thi claimant seeks, The “claim”™—
for compensatory payment under
the insurance policy—is the. same
as before. the litigation . began,
The claimant has simply opted
to scole satisfaction of the claim
through a different procedure.
Nothing in KRS 304,12-230 Jimits
its. applicability to pre-litigation
conduct, and since the statute
applies to “claims,” it continues to
apply to an insurerso longasa claim
isin play. Assuch, we hold that KRS
304.12-230 applies both before and
dustng fitigdtion,

Knoils, 197 8,W.3d at 517. Morcovey,

[o]ne should note a distinguishiig factor between the
insuret's softlement béhavior during litigation and its
other litigation conduct, The Rules of Civil Procedure
provide remedies for the latter, To permit the juty to
‘pass judgment on the defense counsels trial tactics.and
to premise 2 finding of bad faith on counisel's conduct
places an unfair burden on the insurer's: sounsel,
p;otehlially inhibitibg the: defense of the insuter. An.
nsurer's settlerent offeis, on the other hand, ave nota
sepatatc abuse of the litigation processilself Ifa litigant
yefiiges to settle or males low offers, his adversary
cantiot avail himself of motions to compel, arghment,
or cross-examiiation to.cotrect his faiture,
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*3 In principle, an usurer's <ty to settle should
coftinue after the commencement of litigation. If the
insiver were iminunized for objectional [slc] settlement
conduct otouirhig after litigation begius, the fnsured
would be leff without a ‘temedy. It makes sense,
therefoie, to liold the insurer responsible. for. such
" conduict, The yules, however, provide fifigarits with
protection apaiust othey foxms of Titigation {conduet],
and for that reagoi a court .could rationally exclude

evidence of the iusuyér’s other misdecds committed.

during the litigation process,

See Knolls, nt 523, quoting Stephen 8. Ashiley, Bad
Fuith Actions Liabilily and Dédges § SA:6 (2005). After
carefully reviewing the record, it is clear that the teial court
considered these meticulous distinctions, In its order on
September 5, 2006, the court carefully laid out the nudnces
of the Knotis opinion and then reasoned that,

[the majority of the litigation
gonduct that occurred after the
Décémber 6, 1996, Taling centéred -
on settlement disoussions between
the patties, [Barnetf] would not be
able to rely on the rules of civil
ptiocedute For sanctions if [Hamilton
Mutual] failed to make reasonable
offers and delayed in making these
offers. Therefore, the facts of this
case encompass very little litigation
condnicet,

Hamilton Myitual attempts to define all its settlement
discussions as litigation condudt. We, however, agtee
with the trial court's sound reasoning that the majority
of the-alleged litigation conduot was actually settlement
discnssions, and is therefors adinissible both before and
after the Decombet- 6, 1996, order,

As to any actual “litigation conduct” that was admitted,
we reiterate the holding i ourrecent decision in Hamilton
Mutual Tns. Co. of Cincinnalti v. Biiitery, 220 8.W.3d 287
(KyApp.2007).

Tn. Knotis; the. [Kentucky Supreme] Court allowed
evidence of an insuter's ‘setflemeitt: behavior diviiig
litigation to be used to demonstrate bad faith. However,
it clearly.distinguished that settlenient conduct fror an
Jnsurer's litigation tactics in goneral, holding that: [
[wie are confident that the remedies provided by the

Ryjles of Civil Procedure for any wron gdoing that ;nay
ocour withiil the context of the litigation ftself render
unnecessary the introduction of evldence of fitigation
conduct.] {Knotis], at 522. Consequiently, evideice of
an ingurer's general litigation tdctios (distinguishedfrom
evideice of its:settlement behavior during the course of
litigation) is penerally not admissible on theissué of bad
faith; '

In Kuotls, litigation agdinst the insyrer wis resolved by
means ofsununary-judgment."I‘hercforc, the Kentueky
Supreme Court did not address any evidence priesented
to the jury by the insured. Tn this case, after having
revicwed the record, we are not persuaded that
tic ‘iniroduction of the challenged evidence fequires
reversal of the judgmcnt.._I—IamiltonMutualaggr‘essively
defended its actions based upor the “advice-of-commsel™
defense. Throughout the bad faith action, it argued that
its delay in ultimately satisfylng Buttery's clatm rosulted
from. litigation decisions that it had made during the
trjal of the undarlying action, Hamilton Mutualclairoed
{hat it hiad a_reasonable basis to.deny Bultery's claim
becanse it had consistently acted on the advice of
coungel. Because Familton Mutual effectively “opened
the door” by presenting evideuce. of its litigation
conduet, we hiold that Buttery was entitled fo cotnment
on the evidence in rebuttal, Heyrls v, Thonpson, 497
s Wad 422, 430 (Ky.1973). The admission of the
challenged evidence dossnot constitute reversible exror,

%4 Buttery, 220 8.W.3d at 294, Similarly, in the case 4t
haiid; Hamilton Mutual aggressively deferided its dotions
wnder thé “advice-of-counsel” defense, Therefore, we
again find that they “opened the doot” by introduciiig
their litigation conduet as a defense. Accordingly, we
do 1ot find that the trial court abused its disoretion in

admitting the disputed evidence.

Hamilton Mutual then arpues thab it was entitled to
a judgment notwithstanding the verdict (hereinafics
*INOV™), We disapree,

In riiling on a JINOV motion, the trial sourt is required
to consider the evidence in a light most favorable to
the patty opposing the motion and 1o give that.parly
evety reasonable inforence that can be drawn from
the recoid. Tuylor v, Kennedy, 700 8,W.2d 415, 416
(5y.1985), Thie totionis not to be granted “uless theie
is a complete ahsence of proof on a material issuc n
the-agtion, oy if no disputed jssue of fact exists upon
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which reagonablemen cowld differ.” Taylor, 7008.W.2d
at 416. On appeal, we are to consider the evidencs in
the sdwme light, Lovins v. Nupier, 814 S.w.2d 921, §22
(Ky:1991),

See Brewer v, Hillavd, 15 SW.3d 1, 9 (Ky.App.1999).
Mogsover,

[w]hers there i conflicting evidence,
it is the yesporigibility of the jury
to determine and yesolve such
confliets.... Gf. Taplor v. Kennedy,
700 S:W:2d 415 (Ky.App.1985). The
reviewing court, upon completion
of a consideration of the evidance,
must determine whether the jury
verdict ‘was flagrantly against the
cvidence 8o as to indicate that it
was reached ds a résult of passion
or prejudice, If it was not, the
Juty verdict should be upheld. cf.
Lewls v, Bledsoe Swiface Minlhg
Co., 798 SW.2d 459 (_Ky,1990);
NCAA v. Hornung, 154 8.W.2d 855
- (Ry.1988).

See Bierman v, Klaphelce, 9678, W.2d 16, 19 (Ky:1998).

“The litany of 1ssues Hamilton Mutual assert that could.

only fairlyand cquitibly pefound in theix favor all involve

1issueés of fast upon which reasonable minds could differ,
Additionally, there is no evidence ju the gecord that the
Jury's verdict was flagrantly against the evidence or &
result of passion of prejudice. Therefore, we will not now
substitute our judgment for the jury's.

Hamilton Mutual also contends that the jury should

" ot have been instructed undér KRS 304.1 2235 because

Barnett did not file a claim but instead filed a Jawsuit and
additionally that Baxneti was notentitled to attorneys' fees
because of the timiiig of the fee agresment. We disngrce.

Barnett's attorney sent a lotter to Hamilton Mulual on
May 10, 1996, which notified that a claim was being
made, the fact of Barnelt's death, the accident repott;
and a draft complaint, Pugsuant o the policy, Hamilton
Mutual requites written lotice to identify the injurcd
person and to ohtain information regarding lime, place;
and circumstances of the-accident. These slenients wete
sutisfied, Moreover, the trial court nofed that “[after the

[clowit's vuling oir December 6, 1996, there appears to be
no question as to the inster's obligation to pay.”

%5 Tn Knotts, the Kentucky Supreme Court clearly stated
‘that;

[tlhis peneral use [of the word claim]
is applicable to KRS 304.18-230,
The “x'igllt” being asserted atises
under fhie insuréance policy and
is the right to compensation for
injuries for which liability has been
established, Thus, “claim,” as used
in the statute, means an assertion
of a right to remuneration under
aiy insurance policy once lability has
reasonably beeit éstablished. This is
usually done by making the claim
directly to the insurance company,
which then engages in the claim
adjustment process, Bul it may
also be aecomplished by instiiuting .
litigation, which is simply another
rieans af asserting the vight under the
insurance policy. Though litigation s
distinet from: the claims adjustment
process in that it specifically
invokes the couits’ power to
decide the jssuc of liability, both
procedures are simply methods of
putsuing claims under an msurafige
policy. It is often the case that
‘both methiods are employed, with
fitigation following (or precmpting)
the claim adjustiment process,

Kiiotts, at 51617 (emphasis added). Wesee iio veason that
a different definition of olaim would be applicablein KRS
304,12-335 than in KRS 304.12-230, as the two statntes
are part of the same legislative scherme, Thevefoie; we find
16 inérit m Hamilton Mutual's assertion that Barbelt's
dedision to file a lawsnit in lien of filing a formal dlaim

-precludes instructions to the jury under KRS 304.12-235,

Accordingly, wo dlso conelude that there was no eror in
gmnﬁngvreasonzibie altoriey's fees under KRS 304,12~
235(3), which states that “[{}f 4 inswer fails to settle a
dlaitii ‘withis the time prescribed ... and the delay was
without reasonable. fouiidation ... the Insured person ...
shall be entitled to be reimbuised for his reasonable
attorney's fees inourred.” (Brphasis added).
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Hamilton Mutual additionally argues that the jury should
not hiave Been instructed on Baraett's -claim for Joss
of finterest and invesyment income. Barnett alternatively
contends that the trial court should ot only have.
Amstructéd on loss of intersst and jnvestment income but

. .ilso .on<pr€judgmqnt,mter'cst.liuder KRS 304.12-235. ...

Fivst, KRS 304.12-235(2) is mandatory innature, It states
that “{iJJf ai1 insuger fails to male a good faith attempt
fo seltle 4 claim ... the value of the final settlement
shall beay inferest at the'vate-of twelve percent (12%) pex
anpum from and after the expiration of the thirty (30)
day petiod.” (Bmphagts added). Since the juiy found that
Hamilton Mutual failed to make a good faith attempt to

seitle the claim within thirty days of notice of the claim,

Baviiett's assertion that he is entitled to interest on the
value of the final settlement from and after January 5,
1997, is correct.

The statutory scheme governing bad faith conduct

“by. instirance companics conteniplates how to’ properly”

compensate the insured adequately, That is the finction
of KRS 304,12-235(2) discussed above, We agree with
the trial court that allowing Barnétt to collect both
interest undet KRS 304.12-235(2) and loss of interest
-and fnveshment incoma would amount to doublerecovery:
Estimating the loss of interest and investment ‘ineoine
on Bametl's claim is simply too speoulative in nalure:
More ‘importantly, we would be deviating from. clear
legistative intent on how to adegnalely compensate an
injured insured under KRS 304,12-235 if we endorsed
loss of interest and Investment income over the statutoily
cstablished '12% per annum, Therefore, we find that
awatding loss of uterest and investmeit income was an
sbuse of diseretion, and we instruct. the trial courl to

award 12% per annum from January 5, 1997, to the date

of sottlement, January 8; 1999, on the final seftlement

amount of $587,500.00. After caveful review, however,

wé decling to teveise the trial couit's decision to deny

pre-judgmerit inteiest after January 8, 1999, as it wag

withinits sound discretion to da so. See Dalton v. Muliing,
293 S.W.2d 470, 477 (Kiy.1956); see dlso, e.g., Clrtis v,
Campbell, 336 8.W,2d 355 (Ky.1960); Beckinan v. Tine
Jiy, Co., 334 'S, W24 898 (K. 1960); Avritt v, O'Daniel, 689
§.W.2d 36 (KK App. 1985).

% Tamilton Mutual next asserts that the jury
instructions were prejudicial, thereby warranting a new

trial. “An ervor i a court’s instructions must appeat to
have been prejudielal to the appellant'’s aubstantial rights
ot to have affecfed the metits of the cdse or to ‘have
imisled the jury or to have brought about an mjust verdict
in ordér to constitute sufficient ground for reveisal of
the judgment” Miller v. Miller, 296 S.W.2d 684, 687
(Ky.1956), quoting Sianley's Instructions “to.Juries,. See.
44, . 60. Hamilton Mutual argues that fuestions two,
four, six, and eight of the jury insbructions were repetilive
and simply rephrased the applicable law in amanner that
could only confuse the jury, After carefully reviewing the
jury instiuctions, we find that the teial court corvectly
outlined the common law and stalutory requirements for
a finding of bad faith, ‘

1n order to sugtuin 4 clafm of bad faith,

an insured must prove three
glements ...(1) the irisurer. must be
obligated to pay the claim nider the
terms of the policy; (2). the insurer
wiust Tack a reasonable basis in law
ot fact for denying for delaying] the
claimy and (3) it must be shown that
the insurer either knew there was
1o veasonable basis for denying [or
delaying] the claim or acted with
reckless distegard for whether such
a basis existed.,.. [Aln insurer is ...
entifled to challenge a claim :and
litigate it if'the claim is debatable on
the lnw or the fricts,

Wittmer v. Jones, 864 S.W.2d 885, 890 (Ky.1993). The
issuic of delaying the claim iwag an essential element of the
juty jx,g_stmq{iong, and there Is no-evidence thatits inclusion
in the disputed questions resulted in.aiy prejudice or
at ustjust verdict, Moxcovet, despite Hamilton Mutual's
contention, ‘outtageous conduct is not required to prove
‘bad faith, Thus there was also no exxor in the court not
fncluding that element in its juryn structions,

Purthermoré, Hamilion Mutial fails to provide any
evidence that the inclusion of denial of the clalm as

an eletent of the insteuctions prejndiced a-swbstantial
vight, affested the mexits of the case, or resulted in an
unjust verdiet. Theiefore, we find any orrot: initsinclusjort
fatmiless. “The test for harmless erfof is Whethier there i
atty reasonable possibility that absent the ervor the vérdict
would have beon different.” See Crane:y. Commnowwealih,
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726 S.W,2d 302, 307 (Ky.1987). The secord indicates that
the jury answered every question affitmatively, meaning
fhat even excluding the alleged improper instructions of
denying the claim, thejury still found Hamilton Matual's:
conduct constitated a violation of Kentucly's bad [aith
‘faw, Therefore, we find that any érror was tarinless and
thus notreversibles —— e

Hamilton Mutual finally argues that the trial count abuised

‘its discretion in refusing to admit into gvidence Judpe
Spragen's handwritten notes from the Novémber 7, 1997,
‘medintion, regarding the vilue of the.Barnett Bstate, The
trjal court excluded the notes as inadmissible heatsay,
finding thattherd was no way to verify what each umber
was intended to tepresent, Hamilton Mutual wanted to
assert that the values fepresented the fair range of values
on the claim, However, hearsay is “a statement, [oral
or wiltten,] other than one made by the declayant while
testifying at the trial or hearing, offered in evidesice to
prove the truth of the mattel asserted,” Kentuclky Rules ol
Evidence (IKRE) 801(c). They contend that the notes aie.
exceptions to the general rule against heatsay either a8 a
regular conducted activity or to establish an existing state
of mind. However, it Is illogical to imply that ‘nunbers
alone writien by a migdiatoi rather than a party to the
action Indicate an existing state of mind pertinent to the
action at hand, Moreovex, despite that it was routite for
Judge Spragen to keep notes duringmediations, thereisno
evidence of what the numbersmean and no routinesystem
to discern their meaning, ‘Therefore, after reviewing the
record and the Kentucky Rules of Rvidence, we find that
the trial court did not abuse its discretion in declining to
submit the handwiitten notes as inadmissible hearsay.

#7 Asto themotion to dismiss BMCas a party, Batnett
psserts that becanse EMC Is the pavent company of
Hainilton Mutual, BMC should not be dismissed as a
party. ¥lowever; the complaint containg no allogation
that Hamilton is the alter ago of EMC. or ‘that the
corporate veil should be pieteed. Nor does the complairit
allego faots sufficient to_state . claim for piercing
corporate veil, Bauett does not allege. that Hagrﬁ'iltouw
is a shell corporation or mere facade for BMG; that
Hamilton is fraudulently or otherwise undercapitalized,
that Hamilton js fiaudulently organized, that BMC's
ownership and control of Hamilton his deprived Barnett
of a remedy, that separate treatient will-promote a frayd
or Injustice, that Hamilton's officets and directors are non-
functioning, that jIamilion does not inaintain corporate
formalities; or that EMC siphons Hamilton's funds. See
White v. Winchester Land Dev,, Inc., 584 S\W.2d 56,60
(‘Ky.vApp.1979.) (citing Poyner v. Lear Siegler, Dic,, 542
1.2d 955, 958 (6th Cir.1976), cert. derried, 430 U.8. 969,
97 8.CL. 1653, 52 L.Ed.2d 361 (1977)); Big Four Mlls,
Lid, v, Contmercial Credit Co., 211 8. W.2d 831 (Ky.1948).

-Accardingly, BMC should be dismissed from this action, - --

Based npon the foregoing, we order that the motion to
dismiss EMC as a party be and is hereby granted, and
we affira the judgment of the frial coutt in part and
reverse and remand in part: with instructions to award
prejudgment interest ag ontlined in this-opinion.

ALI CONCUR,
All Citations
Not Reportedin S.W.3d, 2008 W 3162321

End of Docuimeit

® 2017 Thomsou Réuters, No clalm lo oflginal U.8, Governnien! Works.

WESTLAW © 2017 Thomson Reuters: No elaim-to original U.S. Govermnment Works. 6




